
 
 

 
ADMINISTRATIVE 

LAW REVIEW 
 
 
  
Volume 66 Spring 2014 Number 2  
 

   Editor in Chief  

   Sara Lacy 

 
 

Executive Editor Managing Editor Exec. Comm’n & Dev. Editor 

Katie Felder Joseph T. Maher Jr. Molly Theobald 

 

Senior Recent 
Developments Editor 

Cooper Spinelli 

Senior 
Articles Editors 
Kyle Bates 

Daniel Culicover 

Senior Note & 
Comment Editor 

Sarah LaFreniere 

Senior  
Symposia Editor 

Allison Barbo 

 

Articles Editors 

 

   Note & Comment Editors 

Jacob Danziger  

Heather Dorsey 

Long Duong 

Nikki Held 

 

Louisa Slocum 

Ehren Wade 

Eliott C. Ponte 

Grace Brenner 

Diona Howard-Nicolas 

Lauren Nussbaum 

Cody Perkins 

Jennifer Riso 

 

                                                                                     Senior Staff 

Nnenne Agbai Naomi Hartman Madison Mandell Allison Pearson 

Brian Bayne Gabriel Huertas del Pino Kigan Martineau Farzad Ramin 

Rochelle Brunot Janet Kim Christopher Mayo Dina Rezvani 

Stacey Simone Garfinkle Curtis Kowalk Joseph McGlew-Castaneda Reem Sadik 

Emmanuel Klint-Gassner Yue Heng Loke Adam Michel Ryan Schneer 

Sean Griffin Christine Goliver Alexis Miller    Paige Schmidt 
 

 

                                                                                      Junior Staff 

Melissa Barbee Sarah Frank Morgan Lee Nirali N. Shah 

Ashley Bender Bailey Funderburk Elizabeth Lewis Kirsten Shiroma 

Jacob Brody Alexandra Garcia Wenxi Li Colin Spodek 

Sarah Brown Lauren Garry Shanshan Liu Aravind Sreenath 

John Charin John A. Howes, Jr. Charlotte McKiver Sagar Vengurlekar 

Meghan Connell Ashley R. Hudson Rose Monahan Jack Vidovich 

Billie (Kate) Debrason Veronica Jae Rosario Palmieri Shantel Williams 

Christina Elhaddad Erin Kelly Dori Persky Katherine Wilson 

Gregory Evans Margaret Kim Catherine Riedo Nathan Wilson 

Michaela Feld Amber Lee   James Stuart Sellars  Kwabena Yeboah 

Michael Francel    
 

                                                                                      Faculty Board 
  

 Andrew F. Popper, Chair  

Jonas Anderson Benjamin Leff William J. Snape, III 

Gary J. Edles Amanda Cohen Leiter Anthony E. Varona 

Paul F. Figley 

Amanda Frost 

Jeffrey S. Lubbers 

Adeen Postar 

Robert G. Vaughn 

Stephen J. Wermiel 

Lewis A. Grossman Jamin B. Raskin Lindsay F. Wiley 
 

 

                                                                                Coordinator, Law Reviews 

                                                                                    Sharon E. Wolfe 

 



 

 
ADMINISTRATIVE 

LAW REVIEW 
ADVISORY BOARD 

  
 
 

Hon. Judith S. Boggs  Hon. Eve L. Miller 

Barry Breen  Warnecke Miller 

Hon. Daniel Brenner  Amit Narang 

Reeve Bull  Naveen Rao 

Andrew C. Cooper  Scott Reid, M.P. 

Neil Eisner  Judith Rivlin 

Alexia Emmermann  Marc Sacks 

Andrew Guhr  Cary Silverman 

Gary Halbert  Eric Simanek 

Sabrina S. Jawed  Megan Tinker 

Hon. Scott Maravilla  Arthur Traynor 

David McConnell  Greg Weinman 

 

 

 
 



 AMERICAN UNIVERSITY 
 WASHINGTON COLLEGE OF LAW FACULTY 
 
Administration 
Claudio M. Grossman, B.A., J.D., S.J.D., Dean 
Anthony E. Varona, A.B., J.D., LL.M., Associate Dean for Faculty and Academic Affairs 
Mary Clark, A.B., J.D., Associate Dean for Faculty and Academic Affairs 
Stephen I. Vladeck, B.A., J.D., Associate Dean for Scholarship 
Robert D. Dinerstein, A.B., J.D., Associate Dean for Experiential Education 
David B. Jaffe, B.A., J.D., Associate Dean for Student Affairs 
Billie Jo Kaufman, B.S., M.S., J.D., Associate Dean of Library and Information Resources 
Ruth Swanson, Associate Dean for Development and Alumni Relations 
Rebecca T. Davis, B.S., M.A.T., Assistant Dean for Academic Services and Registrar 
Khalid R. O. Khalid, B.A., M.A., Assistant Dean for Finance and Administration 
D. Akira Shiroma, B.S., J.D., Assistant Dean for Admissions and Financial Aid 
Tracy Jenkins, B.A., J.D., Assistant Dean for Career & Professional Development 

 
Full-Time Faculty 
David E. Aaronson, B.A., M.A., Ph.D., The George Washington University; LL.B., Harvard University; LL.M., 

Georgetown University.  B.J. Tennery Professor of Law and Director of the Trial Advocay Program 
Evelyn G. Abravanel, A.B., J.D., Case Western Reserve University.  Professor of Law 
Padideh Ala’i, B.A., University of Oregon; J.D., Harvard University.  Professor of Law  
Jonas Anderson, B.S., University of Utah; J.D., Harvard University,  Assistant Professor of Law 
Kenneth Anderson, B.A., University of California at Los Angeles; J.D., Harvard University.  Professor of Law 
Isaiah Baker, A.B., Yale University; M.A., DePaul University; M.B.A., J.D., Columbia University; LL.M., Harvard 

University.  Associate Professor of Law 
Jonathan B. Baker, A.B., J.D., Harvard University; Ph.D., Stanford University.  Professor of Law 

Susan D. Bennett, A.B., M.A., Yale University; J.D., Columbia University.  Professor of Law and Director of the Community 

and Economic Development Law Clinic 

Daniel Bradlow, B.A., University of Witwatersrand, South Africa; J.D., Northeastern University; LL.M., Georgetown 
University, L.L.D., University of Pretoria.  Professor of Law  

Pamela Bridgewater, B.A., Florida Agricultural and Mechanical University; J.D., Florida State University; LL.M., 
University of Wisconsin.  Professor of Law 

Barlow Burke, A.B., Harvard University; LL.B., M.C.P., University of Pennsylvania; LL.M., S.J.D., Yale University.  
Professor of Law and John S. Myers and Alvina Reckman Myers Scholar 

Susan D. Carle, A.B., Bryn Mawr College; J.D., Yale University.  Professor of Law 

Michael W. Carroll, A.B., University of Chicago; J.D., Georgetown University.  Professor of Law and Director of the 

Program on Information Justice and Intellectual Property 

David F. Chavkin, B.S., Michigan State University; J.D., University of California at Berkeley.  Professor of Law 

Janie Chuang, B.A., Yale University; J.D., Harvard University.  Associate Professor of Law 

Mary Clark, A.B., Bryn Mawr College; J.D., Harvard University.  Associate Professor of Law and Director of the SJD Program 

Jorge Contreras, B.S.E.E., Rice University; B.A., Rice University; J.D., Harvard University. Associate Professor of Law 

John B. Corr, B.A., M.A., John Carroll University; J.D., Georgetown University; Ph.D., Kent State University. Professor 

of Law 

Angela Jordan Davis, B.A., Howard University; J.D., Harvard University.  Professor of Law 

Robert D. Dinerstein, A.B., Cornell University; J.D., Yale University.  Professor of Law and Director of Clinical Programs 

Walter A. Effross, B.A., Princeton University; J.D., Harvard University.  Professor of Law 

Lia Epperson, B.A., Harvard University; J.D., Stanford University.  Associate Professor of Law and Director of S.J.D. Program 
Christine Haight Farley, B.A., Binghamton University; J.D., University at Buffalo Law School; LL.M., J.S.D., 

Columbia University.  Professor of Law 
Amanda Frost, A.B., J.D., Harvard University.  Professor of Law 

Anna Gelpern, A.B., Princeton University; M.Sc., London School of Economics and Political Science; J.D., Harvard 
University.  Professor of Law 

Robert K. Goldman, B.A., University of Pennsylvania; J.D., University of Virginia.  Professor of Law and Louis C. James 

Scholar 

Claudio M. Grossman, Licenciado en Ciencias Jurídicas y Sociales, Universidad de Chile, Santiago; Doctor of the 
Science of Law, University of Amsterdam.  Dean, Professor of Law and Raymond I. Geraldson Scholar in 

International and Humanitarian Law 
Lewis A. Grossman, B.A., Yale University; J.D., Harvard University; Ph.D., Yale University.  Professor of Law 

Heather Hughes, B.A., University of Chicago; J.D., Harvard University.   Professor of Law 
David Hunter, B.A., University of Michigan; J.D., Harvard University.   Professor of Law and Director of the International 

Legal Studies Program 

Darren L. Hutchinson, B.A., University of Pennsylvania; J.D., Yale University.  Professor of Law 
Peter Jaszi, A.B., J.D., Harvard University. Professor of Law and Faculty Director of the Glushko-Samuelson Intellectual Property 

Law Clinic 
Cynthia E. Jones, B.A., University of Delaware; J.D., American University Washington College of Law.  Associate 

Professor of Law 
Billie Jo Kaufman, B.S., M.S., University of Indiana at Bloomington; J.D., Nova Southeastern University.  Associate 

Dean for Library and Information Resources and Professor of Law 

Nicholas N. Kittrie, A.B., LL.B., M.A., University of Kansas; LL.M., S.J.D., Georgetown University.  University Professor 
Candace S. Kovacic-Fleischer, A.B., Wellesley College; J.D., Northeastern University.  Professor of Law 



Benjamin Leff, B.A., Oberlin College; M.A., University of Chicago Divinity School; J.D., Yale University.  Assistant 

Professor of Law 

Amanda Cohen Leiter, B.S., M.S., Stanford University; M.S., University of Washington; J.D., Harvard University.  
Associate Professor of Law  

James P. May, B.A., Carleton College; J.D., Harvard University. Professor of Law 
Binny Miller, B.A., Carleton College; J.D., University of Chicago.  Professor of Law and Director of the Criminal Justice Clinic 
Elliott S. Milstein, B.A., University of Hartford; J.D., University of Connecticut; LL.M., Yale University.  Professor of 

Law 
Fernanda Nicola, B.A., Law Degree, University of Turin; Ph.D., Trento University, Italy; LL.M., S.J.D., Harvard 

University.  Associate Professor of Law 
Diane F. Orentlicher, B.A., Yale University; J.D., Columbia University.  Professor of Law 
Teresa Godwin Phelps, B.A., M.A., Ph.D., University of Notre Dame; M.S.L., Yale University.  Director of the Legal 

Rhetoric and Writing Program and Professor of Law 
Andrew D. Pike, B.A., Swarthmore College; J.D., University of Pennsylvania.  Director of the Law and Business Program 

and Professor of Law 

Nancy D. Polikoff, B.A., University of Pennsylvania; M.A., The George Washington University; J.D., Georgetown 
University.  Professor of Law 

Andrew F. Popper, B.A., Baldwin-Wallace College; J.D., DePaul University; LL.M., The George Washington 
University.  Professor of Law 

Jamin B. Raskin, B.A., J.D., Harvard University.  Director of the LL.M. Program in Law and Government and Professor of Law 
Jayesh Rathod, A.B., Harvard University; J.D., Columbia University.  Assistant Professor of Law and Director of the 

Immigrant Justice Clinic 
Ira P. Robbins, A.B., University of Pennsylvania; J.D., Harvard University.  Professor of Law and Justice, Director of the 

J.D./M.S. Dual Degree Program in Law and Justice, and Barnard T. Welsh Scholar 

Jenny M. Roberts, B.A., Yale University; J.D., New York University.  Associate Professor of Law 

Ezra Rosser, B.A., Yale University; J.D., Harvard Law School; M.Phil., University of Cambridge.  Associate Professor of 

Law 

Herman Schwartz, A.B., J.D., Harvard University. Professor of Law 
Ann Shalleck, A.B., Bryn Mawr College; J.D., Harvard University.  Professor of Law, Director of the Women and the Law 

Program, and Carrington Shields Scholar 
Mary Siegel, B.A., Vassar College; J.D., Yale University.  Professor of Law 
Brenda Smith, B.A., Spelman College; J.D., Georgetown University.  Professor of Law and Acting Director of the Clinical 

Program 

David Snyder, B.A., Yale University; J.D., Tulane Law School.  Professor of Law and Director, Business Law Programs 

Andrew Taslitz, B.A., Queens College; J.D., University of Pennsylvania. Professor of Law 

Robert Tsai, B.A., University of California at Los Angeles; J.D., Yale University.  Professor of Law 
Anthony E. Varona, A.B., Boston College; J.D., Boston College; LL.M., Georgetown University.  Professor of Law and 

Associate Dean for Faculty and Academic Affairs 

Robert G. Vaughn, B.A., J.D., University of Oklahoma; LL.M., Harvard University.  Professor of Law and A. Allen King 

Scholar 

Stephen I. Vladeck, B.A., Amherst College; J.D., Yale University.  Professor of Law and Associate Dean for Scholarship 

Perry Wallace, Jr., B.Engr., Vanderbilt University; J.D., Columbia University.  Professor of Law and Director of the 

J.D./MBA Dual Degree Program 

Lindsay F. Wiley, A.B., J.D, Harvard University; M.P.H., Johns Hopkins University.  Assistant Professor of Law 
Paul R. Williams, A.B., University of California at Davis; J.D., Stanford University; Ph.D., University of Cambridge.  

Rebecca I. Grazier Professor of Law and International Relations and Director of the J.D./M.A. Dual Degree Program 

Richard J. Wilson, B.A., DePauw University; J.D., University of Illinois.  Professor of Law and Director of the International 

Human Rights Law Clinic 

 
Law Library Administration 
Christine Dulaney.  Associate Law Librarian 
John Heywood, B.S., Northern Arizona University; J.D., American University Washington College of Law.  Associate 

Law Librarian 
Billie Jo Kaufman, B.S., M.S., University of Indiana at Bloomington; J.D., Nova Southeastern University.  Associate 

Dean of Library and Information Resources and Professor of Law 

Susan J. Lewis, B.A., University of California at Los Angeles; J.D., Southwestern University; M.Libr., University of 
Washington.   Law Librarian 

Sima Mirkin, B.Engr.Econ., Byelorussian Polytechnic Institute; M.L.S., University of Maryland.  Associate Law Librarian 

Adeen Postar, B.A., J.D., Washington University; M.L.S., Catholic University of America.  Associate Law Librarian 
William T. Ryan, B.A., Boston University; J.D., American University Washington College of Law; M.L.S., University 

of Maryland.  Law Librarian 

John Smith, B.A., St. Michael’s College; M.S.L.S., Catholic University of America.  Assistant Law Librarian 
Amy Taylor, B.A., Rhodes College; M.S.L.I.S., Catholic University of America; J.D., The University of Alabama. 

Associate Law Librarian 
Ripple Weistling, B.A., Brandeis University; M.A., King’s College; J.D., Georgetown University; M.S.L.S., Catholic 

University of America.  Assistant Law Librarian 

 
Emeriti 
Egon Guttman, LL.B., LL.M., University of London.  Professor of Law and Levitt Memorial Trust Scholar Emeritus 

Patrick Kehoe, B.C.S., Finance, Seattle University; J.D., M.L.S., University of Washington.  Law Librarian Emeritus 
Robert Lubic,  Professor of Law Emeritus 



Anthony Morella, A.B., Boston University; J.D., American University Washington College of Law.  Professor of Law 

Emeritus 

Michael E. Tigar, B.A., J.D., University of California at Berkeley.  Professor Emeritus 

 
Special Faculty Appointments 
Nancy S. Abramowitz, B.S., Cornell University; J.D., Georgetown University.  Professor of Practice of Law and Director of 

the Janet R. Spragens Federal Tax Clinic. 

David C. Baluarte, B.A., Brown University; J.D., American University Washington College of Law.  Practitioner in 

Residence, International Human Rights Law Clinic 
Elizabeth Beske, A.B., Princeton University; J.D., Columbia University.  Legal Rhetoric Instructor 
Elizabeth Boals, B.S., Virginia Polytechnic Institute and State University; J.D., George Mason University.  Associate 

Director of the Stephen S. Weinstein Trial Advocacy Program 

Llezlie Green Coleman, B.A., Dartmouth College; J.D., Columbia University.  Practitioner in Residence, General Practice 

Clinic 
Gary Edles, B.A., Queens College; J.D., New York University; LL.M., S.J.D., The George Washington University.  

Fellow in Administrative Law 
Paul Figley, B.A., Franklin & Marshall College; J.D., Southern Methodist University.  Associate Director of Legal Rhetoric 

and Legal Rhetoric Instructor 
Sean Flynn, B.A., Pitzer College (Claremont); J.D., Harvard University.  Associate Director, Program on Information Justice 

and Intellectual Property and Professorial Lecturer in Residence 

Jon Gould, A.B., J.D.,  University of Michigan; M.P.P., Harvard University; Ph.D., University of Chicago.  Affiliate 

Professor  
Horacio Grigera Naón, LL.D., J.D., University of Buenos Aires; L.L.M., S.J.D. Harvard University.  Distinguished 

Practitioner in Residence and Director of the International Arbitration Program 

Jasmine Harris, B.A., Dartmouth College; J.D., Yale University.  Practitioner in Residence, Disability Rights Law Clinic 

Nabila Isa-Odidi, B.Sc., University of Toronto; J.D., American University Washington College of Law.  Practitioner in 

Residence, Intellectual Property Clinic 

Elizabeth Keith, B.A., University of North Carolina at Chapel Hill; J.D., George Mason University.  Legal Rhetoric 

Instructor 

Daniela Kraiem, B.A., University of California at Santa Barbara; J.D., University of California at Davis.  Associate 

Director of the Women and the Law Program 
Jerome Levinson, B.A., LL.B., Harvard University.  Distinguished Lawyer in Residence 

Jeffery S. Lubbers, A.B., Cornell University; J.D., University of Chicago.  Professor of Practice in Administrative Law 

Daniel Marcus, B.A., Brandeis University; LL.B., Yale University.  Fellow in Law and Government 
Claudia Martin, Law Degree, Universidad de Buenos Aires; LL.M., American University Washington College of Law.  

Professorial Lecturer in Residence 

Gay McDougall, B.A., Bennington College; J.D., Yale University; LL.M., London School of Economics. Distinguished 

Scholar in Residence 

Natalie Nanasi, B.A., Brandeis University; J.D., Georgetown University.  Practitioner in Residence, Disability Rights Law 

Clinic 
Victoria Phillips, B.A., Smith College; J.D., American University Washington College of Law.  Professor of the Practice of 

Law and Director of the Glushko-Samuelson Intellectual Property Law Clinic 

Heather Ridenour, B.B.A., Texas Women’s University; J.D., Texas Wesleyan.  Director of Legal Analysis Program and Legal 

Rhetoric Instructor 
Diego Rodriguez-Pinzon, J.D., Universidad de los Andes; LL.M., American University Washington College of Law; 

S.J.D.,  The George Washington University.  Professorial Lecturer in Residence and Co-Director, Academy on 

Human Rights and Humanitarian Law 
Susana SáCouto, B.A., Brown University; M.AL.D, The Fletcher School of Law and Diplomacy; J.D., Northeastern 

University.  Professorial Lecturer in Residence and Director, War Crimes Research Office 

Macarena Saez, J.D., University of Chile School of Law; L.L.M. Yale Law School.  Fellow in the International Legal Studies 

Program 
Anita Sinha, B.A., Barnard College; J.D., New York University. Practitioner in Residence, Immigrant Justice Clinic 

William Snape, B.A., University of California at Los Angeles; J.D., George Washington University.  Director of Adjunct 

Development and Fellow in Environmental Law 
David Spratt, B.A., The College of William and Mary; J.D., American University Washington College of Law.  Legal 

Rhetoric Instructor 
Shana Tabak, B.A., Macalester College; J.D., Georgetown University; LL.M., George Washington University.  

Practitioner in Residence, International Human Rights Clinic 
Richard Ugelow, B.A., Hobart College; J.D., American University Washington College of Law; LL.M., Georgetown 

University. Practitioner in Residence 

Rangeley Wallace, J.D., American University Washington College of Law; LL.M., Georgetown University.  Practitioner 

in Residence 

Diane Weinroth, B.A., University of California at Berkeley; J.D., Columbia University.  Supervising Attorney, Women and 

the Law Clinic 

Stephen Wermiel, A.B., Tufts University; J.D., American University Washington College of Law.  Fellow in Law and 

Government  
Sofia Yakren, B.A., Yale University; J.D., Yale University.  Practitioner in Residence, Women and the Law Clinic 

William Yeomans, B.A., Trinity College; J.D., Boston University Law School; LL.M., Harvard University.  Fellow in 

Law and Government 



 

 
AMERICAN BAR ASSOCIATION 

SECTION OF ADMINISTRATIVE 
LAW AND REGULATORY PRACTICE 

 
OFFICERS AND COUNCIL 

 
Officers 

Chair Hon. Joe D. Whitley* 
Chair-Elect Anna Williams Shavers* 
Vice Chair Jeffrey A. Rosen* 
Secretary Reneé M. Landers* 
Budget Officer Hon. Edward J. Schoenbaum * 
Section Delegates Randolph J. May* 
 Hon. H. Russell Frisby, Jr.* 
Last Retiring Chair James W. Conrad, Jr.*                      

                     * Executive Committee Member 
 
ABA Board of Governors Liaison Joseph B. Bluemel 

 
Council 

 
Member 2014 David R. Hill 
 Jill E. Family 
 Shawne McGibbon 
 Jennifer Alisa Smith 
  
Member 2015 Jeffrey Clark 
 Louis George 
 Kevin M. Stack 
 Kathryn Watts 
 
Member 2016 Jack M. Beermann 
 Tracy Genesen 
 James P. Gerkis 
 Carol Ann Siciliano 
 

Ex-Officio 
State Administrative Law Hon. Errol Powell 
Executive Branch To be confirmed 
Judiciary Hon. A. Raymond Randolph  
Legislative Branch Robert Porter 
Administrative Judiciary Hon. Julian Mann III 
Young Lawyers Division Christopher R. Fortier 
Law Student Division Samuel L. Wice 



 

ADMINISTRATIVE 
LAW REVIEW 

 
 
 
 
Volume 66 Spring 2014 Number 2 
 
  
 

 

CHEVRON v. NRDC: A THIRTIETH ANNIVERSARY 

COMMEMORATION 

 

Thirty Years of Chevron v. NRDC and The Administrative Law  

Review: A Letter from the Executive Board……………………… 235 

 

Remarks by the Honorable Antonin Scalia for the 25th  

Anniversary of Chevron v. NRDC …………………………...….….. 243 

 

The Story of Chevron: The Making of an Accidental Landmark 

 Thomas W. Merrill ....................................................................... 253 
   
Chevron as a Doctrine of Hard Cases 

Frederick Liu ................................................................................ 285 

 

ARTICLE 

A Negative Externality by Any Other Name: Using Emissions Caps  

 as Models for Constraining Dead-Weight Costs of Regulation 

Scott Andrew Shepard .................................................................. 345 

 

COMMENTS 

Rubber-Stamping: Legislative, Executive, and Judicial Responses to  

 Critiques of the Foreign Intelligence Surveillance Court One Year  

 After the 2013 NSA Leaks 

 Michael T. Francel ....................................................................... 409 

 

Uncharted Territory: The FAA and the Regulation of Privacy Via  

 Rulemaking for Domestic Drones 

 Melissa Barbee ............................................................................. 463 



















































–



—



Section 



—





















–



—

—



–

–



–

–



–







—

—



–

–









—





— —

—

—



—

—





 









 

 



 



























































































































































































































































































































http://www.fas.org/irp/agency/doj/fisa/fisc-032713.pdf
http://www.fas.org/irp/agency/doj/fisa/fisc-032713.pdf







































































































	  Editor in Chief
	Executive Editor
	Exec. Comm’n & Dev. Editor
	                                                                                     Senior Staff
	                                                                                Coordinator, Law Reviews



