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REEVET. BuLL:

When jusiifying the government’s role w intervening in the free market, economists and
legal scholars alike point to the problem of “market farlures™: laissez-faire capitalism may
not produce optimal oulcomes m certain cases, and government nlerventions can promole
overall market efficiency.  The existence of such market failures is not tervibly
controverswaly the question whether government regulators can correctly identify these flaws
and devise appropriate  solutions, by contrast, s significantly more contentious.
Unfortunately, under the existing regulatory framework, government officials are not
especially well positioned to make these difficult determimations.  Congress does not, as a
general matter, consider the economic costs and benefits of statutes designed to correct
percerved market flaws.  Admanistrative agencies generally do consider these costs and
benefits, but they seldom carefully reassess existing interventions and often lack the
statutory authorization to tailor regulatory programs to respond to changing market forces.
The unfortunate result of this dvnamic is partisan gridlock and regulatory inertia:
conservatives wn Congress refuse to authorize new regulatory programs, fearing that any
such mitervention will prove impossible to reverse, and progressives strongly defend existing
markel inlerventions, fearing that acknowledoing any efficiencies will validate the anti-
regulatory narrative.

Thus Article seeks 1o alter that dynamic, offering a new approach to regulation designed
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to correct market failures. It proposes a new, optional track for rulemaking aimed at
remedying perceived market flaws, dubbed “market corrective rulemaking.” In developing
the proposal, this Article calls upon several innovations adopted by the European Union.
Guven the significant differences between the U.S. and EU regulatory regimes, this Ariicle
adapts these procedures for a U.S. context, drawing from the comparative strengths of both
systems.  Under market corrective rulemaking procedures, Congress would delegate
sweeping powers to agencies to correct certain market flaws, but it would impose certain
procedural requirements, including pre-notice of proposed rulemaking outreach to relevant
stakeholders and comprehensive retrospective review, and would requare the rulemaking
agencies to assess both economic costs and benefits and disruption to existing market forces.
Though Congress would possess complete discretion in determiming whether to direct
agencies to undertake market corrective rulemaking or instead rely on the informal
rulemaking default, the existence of such an alternatwe could help resolve much of the
prevaling gnidlock, offering an opportumty for narrowly tailored market interventions that
can be readpusted over time.
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INTRODUCTION

In recent years, as federal deficits have soared in the face of decreased
revenues resulting from the Great Recession, politicians and activists
associated with the so-called “Tea Party” have become increasingly
aggressive in attempting to contain the growth of the federal government,
even rolling back some of the regulatory reforms of the past century.!
Pointing to the malaise besetting numerous member states of the European

1. Se, eg., Jefirey Rosen, Radical Constitutionalism, N.Y. TIMES MAG. (Nov. 26, 2010),
http://www.nytimes.com/2010/11/28/magazine/28FOB-idealab-t.html?pagewanted
=all& r=0 (describing, inter alia, Senator Mike Lee’s proposition to dismantle the
Department of Education (DOE) and Department of Housing and Urban Development on
constitutional grounds).
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Union and other nations whose governments have taken an aggressive role
in intervening in the free market, conservatives contend that strong
regulation stifles economic growth.?2 Meanwhile, progressives pin the blame
for the recession on financial firms and large corporations and call for
expanded regulation to avert another economic collapse.3 CGaught in the
middle of such competing ideologies, a rational, objective policymaker
would struggle mightily with determining whether to constrain the federal
regulatory leviathan or yoke the power of the state to curb the depredations
of industry.

Though the Great Recession brought arguments concerning the
appropriate role of government to the forefront, what is perhaps more
notable than the intense partisan vitriol surrounding debates about the
proper role of government is the scant attention paid to such fundamental
issues in preceding decades. Indeed, even the Constitutional Framers were
relatively quiescent on the question of the appropriate scope of federal
power, reserving potentially awesome powers for the U.S. Congress in the
Commerce Clause* and Spending Clause® but trusting pluralistic
competition among factions to prevent any special interest or small group
of interests from amassing sufficient power in the federal government to
advance its goals at the expense of the broader public.6

As public choice theorists have demonstrated, this assumption was
perhaps incorrect. Though any given entity likely cannot control the entire
federal apparatus, the subdivision of powers amongst committees in
Congress and agencies in the administrative state ensures that special
interests need only lobby key members of Congress and unelected federal
bureaucrats with relevant jurisdiction to procure special governmental

2. See, eg, SAMUEL GREGG, BECOMING EUROPE 17 (2013); EDD S. NOELL ET AL,
EconoMic GROWTH 95-97 (2013).

3. See, eg., JOSEPH E. STIGLITZ, THE PRICE OF INEQUALITY 33-34 (2012); Paul
Krugman, How Did Economusts Get It So Wrong?, N.Y. TIMES MAG. (Sept. 2, 2009),
http://www.nytimes.com/2009/09/06/magazine/ 06 Economic-t.html.

4. U.S.CoONsT.art. I, § 8, cl. 3.

5. U.S.ConsT.art. I,§ 8, cl. 1.

6. As James Madison proclaimed in 7he Federalist:

The smaller the society, the fewer probably will be the distinct parties and interests

composing it; the fewer the distinct parties and interests, the more frequently will a

majority be found of the same party; and the smaller the number of individuals

composing a majority, and the smaller the compass within which they are placed,
the more easily will they concert and execute their plans of oppression. Extend the
sphere, and you take in a greater variety of parties and interests; you make it less
probable that a majority of the whole will have a common motive to invade the
rights of other citizens; or if such a common motive exists, it will be more difficult
for all who feel it to discover their own strength, and to act in unison with each
other.

THE FEDERALIST NO. 10 (James Madison).
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favors—the so-called “iron triangles” phenomenon.” Furthermore, as
Mancur Olson showed, entities that experience concentrated benefits or
harms as a result of federal intervention have a strong incentive to engage
in such lobbying efforts, whereas those that experience more diffuse
effects—often the public at large—have no such incentive.? Given this
dynamic, it is not terribly surprising that the federal government steadily
expanded over time as more and more special interests have come to
comprehend that competition for federal largesse often proves far more
lucrative than traditional competition in the free market.® The end result is
a system that frustrates the goals of conservatives and progressives alike:
conservatives cannot roll back existing government interventions, and
progressives cannot muster the resources or political support to effectuate
new interventions in an already over-burdened system.10

Seeking to alter this dynamic, academics and politicians have put
forward a number of proposals for maintaining an appropriate role for
federal power while controlling its excesses and unnecessary incursions into
the free market. F.A. Hayek and other scholars of a libertarian bent have
proposed greatly curtailing the power of the central state, confining its
jurisdiction to a handful of critical roles and explicitly delimiting its
functions.!!  Certain academics who envision a more active federal
government have taken a less minimalist approach, contending that the
decisionmaking power should, to the greatest extent possible, be
consolidated in a centralized body—typically the President or a
government agency acting on his or her behalf, such as the Office of
Information and Regulatory Affairs (OIRA)—that can weigh the overall
costs and benefits of governmental interventions and reach rational
conclusions based upon available evidence.!? Still others have argued

7. See Arthur S. Miller, Pretense and Our Two Constitutions, 54 GEO. WASH. L. REV. 375,
382 (1986).

8. MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION 127-29 (1971).

9. JONATHAN RAUCH, GOVERNMENT’S END 70-73 (1999).

10. Id. at 134-37, 148-50.

11. See, eg, F.A. HAYEK, THE ROAD TO SERFDOM 112 (Bruce Caldwell ed., 2007)
(describing the legitimate role of government as “fixing rules determining the conditions
under which the available resources may be used, leaving to the individuals the decision for
what ends they are to be used”); LUDWIG VON MISES, LIBERALISM 37 (3d ed. 1985) (“This is
the function that the liberal doctrine assigns to the state: the protection of property, liberty,
and peace.”).

12, See, eg, Elena Kagan, Presidential Administration, 114 HarRv. L. REV. 2245, 2340
(2001); Michael A. Livermore & Richard L. Revesz, Regulatory Review, Capture, and Agency
Inaction, 101 GEO. L.J. 1337, 1367-73 (2013); Cass R. Sunstein, The Office of Information and
Regulatory Affairs: Myths and Realities, 126 HARV. L. REV. 1838, 1849-50 (2013). That is, of
course, by no means the consensus view of left-of-center academics, many of whom have
strongly criticized the use of cost-benefit analysis to water down strong regulations emerging
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against these centralizing tendencies, attempting to reassert a more active
role for the people’s representatives in Congress and curtail the powers of
the unelected bureaucrats who operate the administrative state.!3

As this debate has raged, one alternative few scholars or politicians have
explored in any detail is drawing upon the experience of foreign
governments for comparative insights that may inform any restructuring of
the U.S. system.'* In one sense, this oversight is not surprising. The other
major developed nations of the world, including those of the European
Union and East Asia, seem to suffer the same flaws of regulatory capture to
a greater degree than the United States. Many have attributed the “lost
decades” of anemic Japanese economic growth to an inappropriately close
relationship between the government and major corporations,!> and the
“Third Way” policies of modern Europe have arguably devolved into a
similar system of “crony capitalism” whereby large companies and, to a
lesser extent, civil society groups such as unions drive government policy.16
In this light, looking across the Atlantic or Pacific for guidance on
promoting an optimal balance between statism and laissez-faire capitalism
may strike many as fundamentally misguided, akin to soliciting Soviet
insights on bureaucratic design in the waning days of the Gorbachev
Administration.

Nonetheless, the inability of European and Asian governments to curtail
their own growth does not detract from their comparative strengths or

from regulatory agencies. See generally, e.g., Frank Ackerman & Lisa Heinzerling, Pricing the
Priceless: Cost-Benefit Analysis of Environmental Protection, 150 U. PA. L. REv. 1553 (2002); Sidney
A. Shapiro & Christopher H. Schroeder, Beyond Cost-Benefit Analysis: A Pragmatic Reorientation,
32 Harv. ENVTL. L. REV. 433 (2008).

13. In the last two sessions of Congress, Senators and Congresspersons—most of them
Republicans, with a notable few exceptions—have introduced a bevy of reform bills
designed to rein in the administrative state and reassert Congress’s primary role in designing
regulatory policy. See, e.g., Regulatory Improvement Act of 2014, H.R. 4646, 113th Cong.
(2014); Regulatory Improvement Act of 2013, S. 1390, 113th Cong. (2013); Cost-Benefit
and Regulatory Transparency Enhancement Act of 2013, H.R. 2593, 113th Cong. (2013);
Sunset Act of 2012, H.R. 6333, 112th Cong. (2012); Regulatory Accountability and
Economic Freedom Act of 2012, H.R. 4116, 112th Cong. (2012); Regulations from the
Executive in Need of Scrutiny Act of 2011, H.R. 10, 112th Cong. (2011).

14. But ¢f Lloyd N. Cutler, To Form a Government, 59 FOREIGN AFF. 126, 132 (1980)
(advocating a parliamentary style government in the United States); Francis Fukuyama,
America in Decay: The Sources of Political Dysfunction, 93 FOREIGN AFF. 5 (2014) (suggesting that
the British parliamentary system may prove a viable alternative to the prevailing U.S.
policymaking regime, which has become excessively constrained by checks and balances).

15. Se¢e RAUCH, supra note 9, at 16; Brink Lindsey & Aaron lLukas, Revisiting the
“Revisionists™: The Rise and Fall of the Japanese Economic Model, CATO INST. (July 31, 1998),
http://www.cato.org/publications/ trade-policy-analysis/revisiting-revisionists-rise-fall-
Jjapanese-economic-model.

16. GREGG, supra note 2, at 239-42.
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preclude them from providing insights to U.S. reformers. Moreover, the
present is an especially opportune moment for considering such insights, as
the United States is simultaneously negotiating free trade agreements with
both the European Union (the Transatlantic Trade and Investment
Partnership)!” and various Pacific Rim economies including Japan (the
Transpacific Partnership).!8 Both agreements include regulatory coherence
chapters designed to minimize unnecessary divergences between U.S. and
foreign regulations,!® providing an ideal opportunity to catalogue the
strengths and weaknesses of each regulatory system and to implement
rationalizing reforms on all sides.

This Article identifies certain comparative strengths of the EU
policymaking regime and develops certain EU-inspired reforms that might
enhance regulatory decisionmaking in the United States while still
preserving the comparative advantages of the traditional U.S. approach. In
Part I, this Article explores certain flaws in the existing U.S. regulatory
regime. It focuses specifically on regulations designed to correct so-called
“market failures”™—i.e., instances in which an unregulated market cannot
produce efficient outcomes and requires governmental intervention to
maximize net social utility.20 It contends that the existing policymaking
framework does not contain sufficient safeguards to ensure that agencies
devise efficient, narrowly tailored regulatory solutions to purported market
flaws. Part II then highlights certain comparative strengths of the EU
system for regulatory market interventions, while acknowledging its
numerous weaknesses.

Part III seeks to translate the European innovations into the U.S.
context, both reworking them to account for the fundamental disparities in
European and U.S. policymaking, including the fact that the Executive
Branch initiates lawmaking in the European Union, and attempting to
correct for various flaws in the EU approach. Specifically, this Article
proposes a new “track” for agency rulemaking, dubbed “market corrective
rulemaking” (MCR), which would feature a set of default procedural
requirements inspired by European practices, including early stakeholder

17. See Barack H. Obama, President of the United States, 2015 State of the Union
Address (Feb. 12, 2013); see also Adam C. Schlosser & Reeve T. Bull, Regulatory Cooperation in
the TTIP, REGBLOG (Aug. 27, 2013), http://www.regblog.org/2013/08/27-schlosser-reeve-
ttip.html.

18. See The Trans-Pacific Partnership, OFFICE OF THE UNITED STATES TRADE
REPRESENTATIVE (USTR), https:/ /ustr.gov/tpp/ (last visited Sept. 20, 2015).

19. See Trans-Pacific Partnership (TPP) Trade Ministers’ Report to  Leaders, USTR
(Nov. 12, 2011), https://ustr.gov/about-us/policy-offices/ press-office/press-releases/2011/
november/trans-pacific-partnership-tpp-trade-ministers’-re; Schlosser & Bull, supra note 17.

20. Tyler Cowen, Public Goods and Externalities: Old and New Perspectives, in PUBLIC GOODS
AND MARKET FAILURES 1, 1 (Tyler Cowen ed., 1999).
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input, comprehensive application of cost-benefit analysis, use of the
proportionality principle, and mandated retrospective review. Congress
would enjoy complete discretion in determining whether to invoke market
corrective rulemaking, and traditional informal rulemaking procedures
would always serve as the default. Finally, Part IV anticipates certain
objections to the proposal and offers concise responses.

Ideally, erecting a new set of regulatory procedures designed to optimize
and narrowly tailor regulatory interventions would serve to dispel much of
the gridlock that surrounds any proposed governmental market
intervention. At present, conservatives have tended to oppose any new
regulation, however desirable or appropriate,?! expressing the justifiable
fear that even a seemingly benign intervention can evolve into an
excessively burdensome and largely irrevocable constraint on the free
market. Progressives, in turn, have tended to overlook or even defend
glaring inefficiencies in the regulatory state for fear that any concession
concerning the imperfections of government bureaucracies will validate the
conservative narrative.2? In light of this dynamic, it is perhaps ironic that
promising reforms should be inspired by the European Union, given
conservatives’ utter disdain for a continent they regard as an effete bastion
of “sclerotic socialism”?3 and progressives’ eagerness to deny that Europe’s
present economic malaise carries any implications for the sustainability of
the U.S. regulatory state.2* Nevertheless, notwithstanding its inherent flaws
and practical failings, the EU regulatory state represents a sophisticated
system for responding to the various challenges associated with supervising
a modern economy, and this Article endeavors to draw upon its strengths in
designing a more responsive, efficient mechanism for correcting market

21.  See Edward Wyatt, Dodd-Frank Act a Favorite Target for Republicans Laying Blame, N.Y.
TIMES (Sept. 20, 2011), http://www.nytimes.com/2011/09/21/business/ dodd-frank-act-is-
a-target-on-gop-campaign-trail html?pagewanted=all; see also Steven Mufson, House to Vote on
Cap-and-Trade  Emissions  Bil, WasH. PoST (June 24, 2009), http://www.
washingtonpost.com/wp-dyn/content/article/2009/06/23/ AR2009062303456.html.

22. See, eg., Jim Puzzanghera, Top Democratic Lawmakers Stand by Obama on Healthcare
Rollout, L.A. TIMES (Nov. 17, 2013), http://articles latimes.com/2013/nov/17/news/la-
obamacare-top-democrats-obama-healthcare-website-rollout-20131117.

23. See, eg., Henry Blodget, Maybe Europe’s “Sclerotic Socialism™ Isn’t Such A Bad Economic
Model — After Al Bus. INSIDER (Aug. 14, 2009, 10:44 AM),
http://www .businessinsider.com/henry-blodget-maybe-europes-sclerotic-socialism-isnt-
such-a-bad-economic-model-after-all-2009-8; Sebastian Fischer, Socialism and Welfare:
Republicans  Bash ~ Europe in Search  for  Votes, SPIEGEL ONLINE (Jan. 9, 2012),
http://www.spiegel.de/international/ world/socialism-and-welfare-republicans-bash-
europe-in-search-of-votes-a-808044.html; Nicholas Kristof, Why s Europe a Dirty Word?, N.Y.
TiMES (Jan. 14, 2012), http://www.nytimes.com/2012/01/15/opinion/sunday/kristof-
why-is-europe-a-dirty-word.html.

24. Se¢ Paul Krugman, Legends of the Fal, N.Y. TIMES (Nov. 10, 2011),
http://www.nytimes.com/2011/11/11/opinion/legends-of-the-fail html.
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failures.

1. RATIONALIZING REGULATORY POLICYMAKING

Though the Constitutional Framers set out to create a limited federal
government, explicitly defining the powers of the national Congress? and
reserving all residual powers to the states or to the sovereign people,26
Congress’s authority to act within its enumerated powers is virtually
unbounded, save for various protections of civil liberties contained
elsewhere in the Constitution.2” In this light, federal courts will not second-
guess either Congress’s motives in promulgating a statute or the means it
has chosen to achieve its desired end, absent some violation of a provision
of the Constitution or an overly expansive reading of Congress’s Article I
powers. Thus, Congress passes legislation designed to correct a number of
perceived 1ills, including, inter alia, criminal conduct, invidious
discrimination,?8 infringement of religious liberty,2® conduct deemed
immoral,? and self-destructive behavior.3!

In many instances, Congress acts to correct what it perceives as a flaw in
the market forces prevailing in a system of laissez faire capitalism,
attempting to realign market incentives in a manner that it believes will
maximize net social utility.’2 Traditionally, Congress has legislated in
response to a number of market dynamics described in the economic
literature as “market failures,” including:

25. U.S.CONsT. art. I, § 8.

26. U.S. CONST. amends. IX—X.

27. Buckley v. Valeo, 424 U.S. 1, 132 (1976) (citations omitted) (“Congress has plenary
authority in all areas in which it has substantive legislative jurisdiction, so long as the
exercise of that authority does not offend some other constitutional restriction.”); Sarah H.
Cleveland, Powers Inherent tn Sovereignty: Indians, Aliens, Territories, and the Nineteenth Century Origins
of Plenary Power Over Foreygn Affairs, 81 TEX. L. REv. 1, 279 (2002) (noting that Congress
possesses extensive legislative power under the Commerce Clause but cannot wield that
authority in a manner that violates certain negative rights contained in the Constitution).

28. See, e.g., Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (1964) (codified
at 42 U.S.C. §§ 2000a—2000h-6 (2012)).

29. Se, eg, Religious Land Use and Institutionalized Persons Act, Pub. L. No.
106-274, 114 Stat. 803 (2000) (codified at 42 U.S.C. §§ 2000cc to -5); Religious Freedom
Restoration Act, Pub. L. No. 103-141, 107 Stat. 1488 (1993) (codified at 42 U.S.C.
§ 2000bb to -4).

30. See, e.g., Mann Act, 36 Stat. 825 (1910) (codified as amended at 18 U.S.C. §§ 2421—
24).

31. Se, eg, Controlled Substances Act, Pub. L. No. 91-513, 84 Stat. 1242 (1970)
(codified at 21 U.S.C. § 801-971).

32. See STIGLITZ, supra note 3, at 33—34 (“Markets by themselves often fail to produce
efficient and desirable outcomes, and there is a role for government in correcting these
market failures, that is, designing policies (taxes and regulations) that bring private incentives
and social returns into alignment.”).
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*  Monopoly Power: The economies associated with the expanding
scale of firms may result in a situation in which one or a few
major firms dominate a given segment of the economy, creating
the risk that these firms will increase prices beyond the levels
justified by the laws of supply and demand.33

*  Externalities: Prevailing market forces may not require existing
firms to internalize all the costs of their activities, creating an
incentive for those firms to continue engaging in such activities,
even if they impose net costs on society.3*

*  Public Goods: Situations may emerge wherein the benefits
individual actors accrue from exploiting a certain economic
good exceed the costs, even if the net social costs of such
exploitation exceed the benefits.3

*  Information Asymmetries: Though classical economic theories
assume that all individuals have access to perfect information,36
this assumption often does not hold in practice. In some
situations, one set of actors may consistently possess more or
superior information vis-a-vis another set of actors.??

Notwithstanding the nearly uniform consensus of economists on the
existence of such market dynamics, the question of how to ascertain the
existence of a “market failure” and the related inquiry of whether
intervention by some external actor can restore market efficiency are
subjects of vigorous academic debate.?® Furthermore, even assuming that
astute government interventions can correct market failures and maximize
net social utility, a number of vexing problems complicate any effort to
design targeted market corrections. For instance, consider the example of
emissions of industrial pollutants by factories adjacent to a national forest,
resulting in habitat loss for an endangered species (a classic externality
problem). In contemplating a statute designed to correct this market
failure, the legislature must consider the following issues:

* The legislature must first ascertain the existence of a “market

33. SusaN E. DUDLEY & JERRY BRITO, REGULATION: A PRIMER 13 (2d ed. 2012).

34. Id atl12.

35. Id at13.

36. RICHARD H. THALER & Cass R. SUNSTEIN, NUDGE 6-7 (2009).

37. DUDLEY & BRITO, supra note 33, at 13-14.

38.  Compare DAVID D. FRIEDMAN, THE MACHINERY OF FREEDOM 261 (3d ed. 2014)
(“In the real world, the alternative to laissez-faire is not rule by a benevolent and supremely
competent dictator, it is having decisions made on the political market instead of the private
market . . .. Market failure, the exception on the private market, is the rule on the political
market.”), with STIGLITZ, supra note 3, at 21 (“There is in fact little presumption that markets
are in general efficient. This means that there is an enormous potential role for government
to correct these market failures.”).
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failure.” The simplest means of doing so would presumably
compare the economic costs and benefits of the status quo to the
economic costs and benefits of a number of alternative
regulatory interventions and determine whether one of the
regulatory alternatives maximizes net social benefits. This
requires exceedingly difficult economic modeling, including both
the construction of counter-factual scenarios (i.e., forecasting the
costs and benefits of a hypothetical state of affairs)3® and efforts
to quantify somewhat abstract benefits (e.g., what is the
monetary value of preserving the endangered species?).0

*  Once the legislature has decided that a “market failure” exists, it
must then determine the nature and scope of the optimal
regulatory intervention. This may simply entail selecting the
intervention that maximizes net economic benefits, though other
policy goals may counsel in favor of selecting another
alternative. For instance, in the hypothetical scenario,
mandating that factories adopt a technology that eliminates all
noxious emissions might maximize net benefits if the projected
benefits of preserving the endangered species are large and the
projected compliance costs to industry are comparatively small.
Nevertheless, if the legislature anticipates that this approach may
prove unnecessarily disruptive to industry—e.g., if the factories
have relatively low profit margins—it may select a less
burdensome alternative, such as a system of tradable permits
allowing holders to emit a certain quantity of pollutant.4!

39. See Joshua 1. Schwartz, The Status of the Sovereign Acts and Unmustakability Doctrines in the
Wake of Winstar: An Interim Report, 51 ALA. L. REV. 1177, 1224-25 (2000) (“There may be no
direct evidence of how a comparable institution would have fared under the counter-factual
course of regulatory treatment through the same stretch of time. The truth seems to be that
it is extremely difficult to establish with any confidence what the economic fortunes of a
particular enterprise would have been had it been afforded a radically different regulatory
environment.”).

40. See Exec. Order No. 12,866 § 1(a), 58 Fed. Reg. 51,735, 51,735 (Oct. 4, 1993)
(noting that some “qualitative measures of costs and benefits” are “difficult to quantify, but
nevertheless essential to consider”).

41. See Stephen Breyer, Analyzing Regulatory Failure: Mismatches, Less Restrictive Alternatwes,
and Reform, 92 HARV. L. REV. 547, 582 (1979) (contending that regulators might correct for
externalities by issuing “a limited number of rights to engage in [disfavored] conduct (such
as pollution),” which then can be “bought and sold on the free market”). Applying these
principles, several Senators and Congresspersons have introduced “cap-and-trade”
legislation in the last several congressional sessions to deal with the threat of anthropogenic
climate change, though none of these bills has yet passed. Se, eg., Ensuring Affordable
Energy Act, HR. 621, 113th Cong. (2013); Ensuring Affordable Energy Act, HR. 153,
112th Cong. (2011); Ensuring Affordable Energy Act, HR. 6511, 111th Cong. (2010);
Emission Migration Prevention with Long-term Output Yields Act, H.R. 1759, 111th Cong.
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* Even if the legislature correctly diagnoses a “market failure,”
market forces may evolve such that outside intervention
becomes unnecessary. For instance, the factories described in
the hypothetical may eventually adopt novel production
methods that no longer emit the pollutant in question. If the
legislature has mandated the adoption of a pollution-abatement
filter on all emitting sources, the statute may impose an
unjustified burden on factories wishing to install new machinery
without the required filters. The legislature can theoretically
repeal the statute, but it may fail to do so for reasons of inertia or
lobbying by interests that benefit from the status quo.*?

Lamentably, Congress is not well positioned to conduct these analyses
and devise the optimal regulatory intervention in response to a perceived
market failure.  Though congressional committees are staffed by
policymaking experts,*? and though Senators and Congresspersons can call
upon the services of the Congressional Budget Office (CBO) to ascertain
the budgetary impact of proposed legislation,** Congress as a whole
generally lacks the institutional expertise to assess market failures, design
narrowly tailored legislative responses, and then readjust the legislation in
response to evolving market forces.

Fortunately, Congress need not rely exclusively upon its own expertise in
conducting this exercise. For well over a century, Congress has delegated
exceedingly expansive regulatory powers to administrative agencies,

(2009); Global Warming Reduction Act of 2007, S. 485, 110th Cong. (2007); Electric Utility
Cap and Trade Act of 2007, S. 317, 110th Cong. (2007).

42, See Michael A. Livermore, Reviwing Environmental Protection: Preference-Directed Regulation
and Regulatory Ossification, 25 VA. ENVTL. LJ. 311, 346—47 (2007). For instance, in the
hypothetical scenario, factories that have installed the pollution-abatement technology may
argue in favor of preserving the statute, since they have already incurred the sunk costs
associated with installing the technology and may benefit from the barrier to entry that the
legislation imposes on new firms.

43. David M. Wagner, American Trucking: The “New Nondelegation Doctrine” is Dead
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