4_KEMPSON_POSTPROOF {DO NOT DELETE} 97972015 12:19 PM

COMMENT

STAR-CROSSED LOVERS: THE
DEPARTMENT OF EDUCATION AND THE
COMMON CORE

JUDSON N. KEMPSON"

TABLE OF CONTENTS
INtrodUCHION ... e e e 596
I. Background on Federal Involvement in Education........................ 601
A. Education Jurisprudence: A Unique Status ......cceeeveeeeennee 601
B. Federal Involvement in Education........c.ccccooeviiininnnn. 602
II. The Common Core and The Department of Education ............... 607
A. The Development of the Common Core.......ccoceeeeennnenne. 607
B. The Department of Education’s Initiatives...........cccocoe.ee. 609
ITII. The Charge of Agency Overreach......ccccoccoeevinniniieniencvenncnnn 612
A. Jindal v. U.S. Department of Education............occeeeeveeeeevecnnnenne. 612
B. Conferred Authority......cocovevieneeninnieiecc e 617
C. Congressional Intent and Reasonable Interpretation........ 618
D. The Spending Clause and the Tenth Amendment........... 622
IV. Agency Authority, Deference, and the Use of the Waiver.............. 624
A. The Need for the Common Core ..., 625
B. The Use of the Waiver to Create Policy ..c..coovecveniincana. 625

*J.D. Candidate, 2016, Amcrican University Washington College of Law; ML.A.,
Educational Administration, 2000, San Francisco Statc University; B.A., English and
Amcrican Litcrature, 1983, Stanford University. I would like to thank Professors Lia
Epperson and Amanda Leiter for their feedback and guidance in the development of this
Comment. I am also indebted to the staft of the Administrative Law Review for their help and
support throughout the publication process. Finally, I owe cnormous gratitude to all the
talented and inspiring tcachers who have taught me or with whom I have worked but most
cspecially to my parents—Ann Kempson Grau and Clinton Norris Kempson.

595



4_KEMPSON_POSTPROOF {DO NOT DELETE} 97272015 8:51 PM

596 ADMINISTRATIVE LAW REVIEW [67:3

C. Clarification of Congressional Intent through
Reauthorization of ESEA ... 626
CONCIUSION c..viiviiiriecee e e 626

INTRODUCTION

In 2009, a working group of state governors and superintendents of
education convened to develop a set of common education standards,
which were released in 2010 as the Common Core State Standards
(Common Core).! The development of the Common Core was a
breakthrough—the culmination of decades of national attention on public
education and the use of education standards.? The Common Core
provided a new direction in education after seven years of lessons learned
about standards and assessments mandated by the No Child Left Behind
Act of 2001 (NCLB).» NCLB obligated a state to develop its own grade-
level standards and standards-aligned assessments independent from the
other states.* The development of the Common Core established an
agreed-upon set of standards for students in all of the states that adopted
them.>  Initially, the states adopted the Common Core without
controversy.® Fears of parents and politicians alike soon began to grow,

1. See generally Development Process, GOMMON CORE STATE STANDARDS INITIATIVE,
http://www.corestandards.org/about-the-standards/development-process (last visited Apr.
22, 2015) (providing the history of the development of the Common Core State Standards
(Common Corc) as initiated by the National Governors Association and the Council of
Chicf State School Officers).

2. See generally Janct Y. Thomas & Kevin P. Brady, Chapter 3: The Elementary and
Education Act at 40: Equity, Accountability, and the Evolving Federal Role in Public Education, 29 REV.
OF RES. IN Ebtc. 51 (2005), available at
http://rre.sagepub.com/content/29/1/51 full. pdf+html  [hercinafter Thomas]  (outlining
the development of the Elementary and Secondary Education Act (ESEA) from 1965 to the
beginning of implementation of the No Child Left Behind Act (NCLB) in 2002, focusing on
the growing involvement of the federal government in shaping public education policy).

3. See Development Process, supra note 1 (recounting how the development of the
Common Core recruited teachers and experts with experience in standards for the purpose
of creating standardization between the states).

4. No Child Left Behind Act of 2001, Pub. L. No. 107-110, 115 Stat. 1425 (2002)
(codified as amended in scattered section of 20 U.S.CL).

5. See Development Process, supra note 1.

6. See Fifty-One States and Terntories Join the Common Core State Standards Imtiative, NAT'L
GOVERNORS ASS'N (Sept. 1, 2009), http://www.nga.org/cms/home/news-room/news-
rcleases/page_2009/col2-content/main-content-list/title_fifty-one-states-and-territorics-
join-common-corc-state-standards-initiative.html (heralding the near-universal participation
by states and territorics in the state-led development of common standards first envisioned in
A Nation at Risk); ¢.f. Catherine Gewertz, Final Version of Common Standards Unveiled, EDUC. WK.
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arguing that the Common Core was a federal overreach and a violation of
states’ rights.” Although Congress and a long line of presidents have played
an active role in education policy,? the Tenth Amendment precludes the
federal government from directly controlling education systems, standards,
or curriculum. Since education is not an enumerated power of the federal
government, education is the province of the states.?

At the time the National Governors Association and the Council of
Chief State School Officers were developing the Common Core, NCLB
was already two years past reauthorization.!® NCLB’s core provision that
one hundred percent of students would be proficient on assessments aligned
to state standards by the 2013-2014 school year was proving unworkable as
the financial penalties for failing to meet this target were taking their toll on
states, districts, and schools.!!  While NCLB passed with significant
bipartisan support in fall 2001, the possibility of passing a bipartisan
education bill in 2009 was dim.!? With the development of the Common
Core, the longstanding effort to create common state standards in the
United States had come to fruition.!s Unlikely to accomplish anything in

(Mar. 23, 2012), http://www.cdweck.org/cw/articles/2010/06/02/33common
-h29. html?qs=common-+corc+states+rights (reporting on the process of the development of
the Common Core as a statc-led process with input from various stakcholders).

7. See Joy Resmovits, How the Common Core Became Fducation’s Biggest Bogeyman,
HUFFINGTON PosT PoLiTics (Jan. 30, 2014, 10:00 AM),
http://www huftingtonpost.com/2014/01/10/common-corc_n_4537284.html (cxplaining
the history of the Common Core and how the increasingly polarized political environment
at both the statc and federal levels saw initial support for Common Core crode as new
governors assumed statchouses and charges grew of federal overrcach).

8. See Thomas, supra note 2, at 52-55 (recounting the involvement in cducation policy
of Congress and the President including President Johnson in 1964, President Reagan in
1982, President George HW. Bush in 1989, President Clinton in 1998, and President
George W. Bush in 2000).

9. See U.S. CONST. amend. X.

10. See 20 U.S.C. §6302(a) (2006) (sctting the appropriations for ESEA through fiscal
year 2007).

11. 34 C.F.R.§200.15(a) (2014); see Richard D. Kahlenberg, Introduction, in INPROVING
ON NO CHILD LEFT BEHIND: GETTING EDUCATION REFORM BACK ON TRACK 2 (Richard
D. Kahlenberg cd., 2008) (detailing the aspirations of the standards movement but noting
many of the flaws of the implementation of standards through NCLB, including the
“unrcalistic” goal of achicving onc hundred percent proficiency).

12, See Fact Sheets: Student Success Act, EDUC. & THE WORKFORCE COMM. (Feb. 3, 2015),
http://edworkforce. house.gov/news/documentsingle. aspx?DocumentID=398301
(providing the Republican proposal); Democratic Amendment to H.R. 5, EDUC. & THE
WORKFORCE COMM. (Feb. 2015), http://democrats.cdworkforce housc.gov
/sites/democrats.cdworkforce house.gov/files/ documents/ DemocraticSubstituteto®20HR
5-Summary.pdf (providing the Democratic responsc).

13, Seeinfra Part 1.B.
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Congress, the Secretary of the Department of Education (Department)
partnered with the state governors and superinfendents to develop the
Common Core.t  Development of the Comnon Core preserited an
opportunity for the Department, the governors, and state supertntendents
to move education veform forward.  Firgt, the Deparunent used the
Clonmon Core ag part of its blueprint for the reauthorization of NCEB.S
Then, through the American Recovery and Reinvestment Act of 2009
(ARRALY the Deparonent introduced disersuonary Race to the Tap
grants that supparted states in their zidnpdon of cormmen standards.}?
Finally, the Department began {o issue FElementary and Secondary
Education Act {ESEA} Flexibility Waivers in 2012 to states that agreed to
mplement elements of Race to the Top ¢

Despite. its best intentions, the Department was not immune to the

political polarization.of Washington. *¥ The Gommon Core has become the
banner around which politicians whoe advocate for smaller government

14, See s
K12 Brog
F2/20107 09 /duncan,_governory_
{reparting that state govemars

3n’10n+(‘ ¥
e | funds be

1 rgs=guncanoo
dent’s ‘“prﬁﬂ.i that T

tied to adopiing higher, mere suiform £OMMOn ¢ andards

15.. 4 Blugprint for Refirm: The Reauthn on:-af the Flemgriary and S
Depp O Epoc. DOE! 12
hetp:/ www2ed govy poliey/ elser e /bhaeprint/ hluepringpdf.,

16, American Reeovery and Retnvestment Act of 2009 (ARRAY, Pab. L. Neo. 1115,
123 Swat. 279 {cedified as-amended in seattered sce TORR

17 K ser ippra Part ILB idescribing the development.and pronudgation of Race: to the
Top grants throngh ARRA fands allocated v the Departmenth:

180 20 USKCH §786Y 2012y s ESEL Flewitilbyy, DOE (Jme 7, 2012}
tpt/ 7 wivw2 ed goe/ policy feseaflex/ appmwd—f“cnxc sts/ Hexrequest.doe (hereinatier £8£4
ty Pabicy Dacumend] dexplaining how states conid apply for relief of the requirements of
NCLE theough meetng the ESEA Flexibility Waiver requirements, ineluding the adoption.
of colloge- and carcor-teady standards that were either shaved by a substantial num bm" o{'
states or were approved by a state’s instdtutes of higher educationy se el ESEA Flexibilily:
Freguendly Avked Ouestions, DOE 34 (Ang. 3, 20 12\
htepe/ Aewwied.gov/ policy /eseaflex Aosea-flexibility-fags.doc {providing the purpose for
iszaing snd the Deparmne’s speifie authority toissas ESEA Flexbility Walvers, as well i
providing specific guidance for the requirements in apphving for the wabverl see abo Title £
Wazers, DOE,  hupi/ /wew@ ed.gov/ nelb/ freedom/local/lexibiling/ waiverlerers 2009

tndex html dast updated fune 10, 2013} (praviding a st of the states that have applicd or
been approved for ESEA Flexibility Wavers and the documentation for such waivers:.

19, Se generediy Jaivae Faller, Gongnen Core 3ight Be the Most Tniportant’ Trsue in: the 2016
Regihlivan Presidenitial Race, Hews What You Nead i Rrow dbond i, Wamt, Post (July 28, 2014,
9:35 PM, hutpe/ Awwwawashingtonpost.oom Ablogs/ the -t Awp /2004707 7 28/ common-core-
mighit-he-the-mostiniporian-issie-ii-the-20 L G-republican-presidenial-race -heves- whidt-
yoyaneed-tosknow~aboutity fassering that the Commeon Core is the eritical dssue in ¢

Fdueatinn Avt,

Mar: 2010,

tong of 26 U

palitical races).
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rally.2  These politicians claim that the Common Core and the
Department’s programs that support states’ adoption of those standards
provide yet another example of federal government overreach.2l In short,
opponents of the Department’s efforts to support the adoption of common
standards believe the Common Core represents an attempt by the
Department to impose federal standards and control over education in
violation of the Tenth Amendment.??2 With the political waters churning,??
Bobby Jindal, Governor of Louisiana (Governor), sued the Department of
Education in the United States (U.S.) District Court for the Middle District
of Louisiana on August 27, 2014.2 The complaint in Jindal . U.S.
Department of Education (Jindal or Complaint) claims that the Department is
incentivizing states to adopt common state standards in violation of the
Department’s enabling statutes, ESEA, and Tenth Amendment.?®> In

20. Id

21.  See id. (summarizing the positions of some potential nominces for the Republican
presidential candidate in 2016, including Kentucky Scnator Rand Paul, Texas Scnator Ted
Cruz, and Florida Scnator Marco Rubio, who arc all opposed to the Common Corc;
Wisconsin Governor Scott Walker, who is asking the state legislature to abandon the
Common Core; New Jersey Governor Chris Christic, who is asking his statc to reexamine
the Common Corc; and Louisiana Governor Bobby Jindal (Governor), who is calling on his
state to abandon the Common Core in licu of its own sct of standards).

22.  See generally ROBERT S. EITEL ET AL., PIONEER INST. FOR PUB. POL’Y RES., THE
ROAD TO A NATIONAL CURRICULUM: THE LEGAL ASPECTS OF THE COMMON CORE
STANDARDS, RACE TO THE Top, AND CONDITIONAL WAIVERS (Fcb. 2012) (laying out the
legal arguments that the Department’s Race to the Top and ESEA Flexibility Waivers arc
cxecutive overrcach and an imposition of national standards on the states by the federal
government).

23, See Cathcrine Gewertz, State Lawmakers Assert Influence Over Standards, EDUC. WK.
(Junc 23, 2014), http://www.cdweck.org/ew/articles/ 2014/06/23/36statcboards.h33.html
(highlighting the way state legislatures arc reasserting their control over cducation policy in
the states in reaction to the adoption of the Common Core); see also Andrew Ujifusa, New
Lawsuit Challenges Adoption of Common Core in Louisiana, EDUC. WK. STATE EDWATCH BLOG
(July 21, 2014, 541 PM), http://blogs.cdweck.org/cdweck/statc_cdwatch/
2014/07/ncw_lawsuit_challenges_adoption_.html (reporting on the legislatures’ challenge
of the state board’s procedure in adopting the Common Core and highlighting how
Louisiana has become “ground zero” for the controversy over the Common Core at the
state level); Andrew Ujifusa, Louisiana Board Joins Common-Core-Testing Suit Against Governor
Findal, EDUC. WK. STATE EDWaTCcH BroGc (July 29, 2014, 1:26 PM),
http://blogs.cdweck.org/edweek/state_cdwatch /2014 /07 /louisiana_board_joins_common
-core-testingsuit_against_governor_jindal html?qs=common+corc+legal+challenges
(reporting on Governor Jindal’s conflict with the school board and state legislature regarding
the statc’s adoption and implementation of the Common Core).

24.  Complaint, Jindal v. U.S. Dep’t of Educ., No. 3:14-¢v-00534-SDD-RLB (M.D. La.
filed Aug. 27, 2014) [hercinafter Findal).

25. Id at J1; Dcpartment of Education Enabling Act (DEOA), 20 U.S.C. § 3402
(2012); General Education Provisions Act (GEPA), 20 U.S.C. § 1221-1 (2012); U.S. CONST.
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addition, the Complaint asserts that the use of ARRA and ESEA to support
states in adopting common standards was coercive and thus exceeded the
constitutional limits of the Spending Clause.26

This Comment argues (1) Governor Jindal’s suit is unlikely to be
successful since the Department has acted within its statutory authority, and
(2)in the face of Congressional inaction in reauthorizing ESEA, the
Department used the administrative tools at its disposal to both relieve the
states of the burdens of NCLB while advancing its statutory mandate to
support states, promote innovation, and ensure the academic success of all
students. Governor Jindal’s suit will likely not go far and is more political
theater than a true question of agency overreach.?”  Congress conferred
regulatory powers to the Department through its enabling statutes.?
Additionally, Race to the Top grants and ESEA Flexibility Waivers, the
two Department programs at issue in findal, are reasonable interpretations
of ESEA and ARRA. Ultimately, the courts will most likely defer to the
agency’s authority under a Chevron analysis.??  Further, Louisiana
voluntarily applied for both a Race to the Top grant and ESEA Flexibility
Waiver, and no imminent danger exists such that the Department will take
away its ESEA funding.0

Part I of this Comment provides the background of the unique status
that education holds in constitutional jurisprudence, as well as the long

amend. X,

26.  Jindal, supra notc 24, at 7 13-16. Whilec Governor Jindal is suing the Department,
two other lawsuits have been filed in state court in Louisiana. One is a petition for
injunctive relief filed by parents and the Louisiana Superintendent of Education against
Governor Jindal for pulling Louisiana out of the assessment consortium.  Verified Pet. for
Prelim. and Permanent Inj. and Decl. Relief, Hill v. Jindal, No. 632170, 2014 WL 4210774
(La. Jud. Dist. Cit. Jul. 22, 2014). The other is a suit against the Louisiana Superintendent of
Education filed by the state legislature for implementing the Common Core.  Pet. to
Suspend Implementation and Enforcement of “Common Core” for Failure to Follow the
Provisions of La. Law and for Inj. Relicf, La. Statc Reps. v. Louisiana, No. 632150 (La. Civ.
Dist. Ct. July 25, 2014).

27.  See Pcter Gricr, Bobby JFindal Sues Obama Quer the Common Core. What’s that Mean for
20167, CHRISTIAN SCI. MONITOR (Aug. 27, 2014), http://www.csmonitor.com/USA/DC-
Decoder/Decoder-Buzz/2014/0827/Bobby-Jindal-sucs-Obama-over-Common-Core. -
What-s-that-mcan-for-2016 (stating that taking on the “soft target” of the Common Corc is
boosting Jindal’s ratings in a potential run for President).

28. GEPA, 20 U.S.C. §1221c-3; DEOA, 20 U.S.C. § 3474.

29.  See infra Part II1.C.

30.  See Letter from Ann Whalen, Dir., Policy and Program Implementation, DOE, to
Bobby Jindal, Governor, La. (Dee. 22, 2011), available at
http://www?2.cd.gov/programs/racctothetop/phasc3-awards/louisiana. pdf [hercinafter
Whalen  Letter]; see also Loutsiana’s ESEA - Flexibility  Request, DOE  (Apr. 5, 2013),
http:/ /www2.cd.gov/ policy/cscaflex/approved-requests/larcquestamended042313.pdf.
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involvement of the federal government in education and education policy.
Part II discusses the development of the Common Core and the
Department’s two programs to incentivize its adoption by the states, Race
to the Top grants and ESEA Flexibility Waivers. Part III presents the
arguments of agency overreach in the 7indal suit against the Department of
Education. Finally, Part IV argues that the Department’s use of the waiver
provision of ESEA provides a powerful example of how an executive
agency can move policy forward during times of legislative gridlock.

1. BACKGROUND ON FEDERAL INVOLVEMENT IN EDUCATION

A. Education Jurisprudence: A Unique Status

As a backdrop to the federal government’s involvement in education, it is
important to understand the unique status of education in constitutional
jurisprudence. Education is never mentioned in the Gonstitution, yet much
of American legal discourse wrestles with the idea of a right to education.?!

Because the Constitution does not explicitly address education, the
Supreme Court has long held that education is not a fundamental right??
and that control over education resides with the states. Regardless, the
Court has repeatedly discussed the importance of education in the United
States and explained that it plays a “fundamental role” in our democracy.?3
In one of its most defining civil rights cases, Brown v. Board of Education of
Topeka,* the Supreme Court stated that education was “the very
foundation of good citizenship” and when states choose to provide a public
education, they must provide it to everyone equitably.?> Today, all states
have compulsory education laws.? Additionally, unlike the United States

31. St eg, Brown v. Bd. of Educ. of Topcka, 347 U.S. 483, 493 (1954) (asscrting that
cducation is “perhaps the most important function of state and local governments™).

32. See San Antonio Indep. Sch. Dist. v. Rodrigucz, 411 U.S. 1, 37 (1973) (holding that
disparitics in school financing were not a violation of the Fourtcenth Amendment because
cducation was not a fundamental right and the poor are not a suspect class). But see id. at
62-63 (Brennan, J., dissenting) (asscrting that strict scrutiny should be applied to any
classification related to education since it is “inextricably linked” to the rights of citizens).

33. Plyler v. Doc, 457 U.S. 202, 221 (1982) (holding that states cannot deny a public
cducation to undocumented children since education has a “fundamental role” in our

socicty).
34, 347 U.S. 483 (1954).
35. Id at 493.

36. Statc compulsory cducation laws require parents to send their children to school,
usually from the ages of six to sixtcen.  See National Survey of State Laws, GALE 1-16 (2007),
https://a.next.westlaw.com/Link/Document/Blob/19¢baa4a35b54 1 1dc9b8c85033233888
9.pdf? (providing a summary of cach statc’s compulsory attendance law with reference to
statc codes, age requirements for attendance, cxceptions to the statute, home school
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Constitution, the majority of state constitutions articulate a right to
education.’”  Given the country’s universal understanding of the
importance of education, the Supreme Court may eventually revisit its
holding in San Antonio Independent School Duistrict v. Rodriguez® and establish
education as a fundamental right.®’

B. Federal Involvement in Education

The Constitution does not enumerate power over education to the
federal government; thus, education is reserved for the states under the
Tenth Amendment.* Nonetheless, both Congress and the President have
asserted tremendous influence over the nation’s schools and districts. For
example, initially enacted in 1965 as part of President Johnson’s War on

provisions, and penaltics on parents for noncompliance).

37. CoNN. CONST. art. VIIL, § 1 (“There shall always be free public clementary and
sccondary schools in the state.”); GA. CONST. art. VIII, § 1, §1I (“The provision of an
adequate public cducation for the citizens shall be a primary obligation of the State of
Georgia.”); N.M. Const. art. XII, § 1 (“A uniform system of frec public schools sufficient for
the cducation of, and open to, all the children of school age in the state shall be established
and maintained.”); S.D. CONST. art. VIII, § 1 (“The stability of a republican form of
government depending on the morality and intelligence of the people, it shall be the duty of
the Legislature to cstablish and maintain a gencral and uniform system of public schools
wherein tuition shall be without charge, and cqually open to all; and to adopt all suitable
means to sccurc to the people the advantages and opportunitics of cducation.”); WASH.
CONST. art. IX, § 1 (“It is the paramount duty of the statc to make ample provision for the
cducation of all children residing within its borders, without distinction or preference on
account of race, color, caste, or sex.”); see, e.g, ERWIN CHEMERINSKY, CONSTITUTIONAL
LAw: PRINCIPLES AND POLICIES 948 n.14 (4th ed. 2011) (citing cxamples of cascs that have
cstablished a fundamental right to cducation, including Serrano v. Priest, 557 P.2d 929 (Cal.
1977); Rose v. Council for Better Educ., Inc., 790 S.W.2d 186 (Ky. 1989); Edgewood Indep. Sch. Dist.
v. Kirby, 777 SW.2d 391 (Tex. 1989); Abbot v. Burke, 575 A.2d 359 (NJ. 1990); Tenn. Small
Sch. Sys. v. McWherter, 851 S.W.2d 139 (Tenn. 1993); McDuffy v. Sec’y of the Exec. Office of Educ.,
615 N.E.2d 516 (Mass. 1993)).

38. 411 U.S. 1, 30, 37 (1973) (holding that cducation plays a “vital role” in our socicty,
but it is not a fundamental right); accord Plyler at 221 (stating that cducation plays a
“fundamental role” in our socicty). Contra San Antonio, 411 U.S. at 102-03 (Marshall, J.,
disscnting) (asscrting that rights not mentioned in the Constitution, such as cducation,
become fundamental when closcly connected to constitutional rights: “As the nexus between
the specific constitutional guarantee and the nonconstitutional interest draws closer, the
nonconstitutional interest becomes more fundamental and the degree of judicial scrutiny
applied when the interest is infringed on a discriminatory basis must be adjusted
accordingly.”).

39.  See CHEMERINSKY, supra notc 37, at 946-48 (suggesting that the Supreme Court
may cventually declare that cducation is a fundamental right by tracing the Court’s
decisions regarding the right to education and also citing various cascs that have established
cducation as a fundamental right at the state level).

40. U.S. CONST. amend. X.
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Poverty program, ESEA established a federal grant program for states with
the objective of closing the achievement gap hetween middle class students
and stidents living I poverty.®  For states 1o recewve federal education
funding, they must meet federal requarements for how the funds arve to he
used in public schooks®? A fundamental concept that underlies ESEA
funding is that the funds can only be used to provide support through
supplemental programs.# In other words, states can acgept the education
funds from the federal government, buat they cannot use these Ruds o
replace the state funds necessary to run the education program already
required under state Taw 3

Since its enactment, ESEA has become the Department’s largest public
education expenditure.® During the first vears of ESEA, ambiguity in the
language of the statute led to abuses® One longstanding requiranent of
ESEA funding has heen that ESEA funds were specifically meant to
supplement rvather than supplant education services to help close the
achievenient gap.*” Nevertheless, these supplemental programs were left to

at 5253 {providing the histors behind the enactment of

3 (2012} {mandating thar funds be used to provide
dad assistanee’™
i 108 b ot provide senaces

bildren . o Bat s

e this pasrt s

ceivee
v te e made available fog

whay are otf

wise secpived by ay bz ased fo

comiate oF supplomient. services. ™.

o K see alse DOE, Now
aF EFFORT COMPARARILETY SUPPLEMENT, NOT SUPPLANT OARRYOVER CONROLIDATING
FuNDs IV SCHOOLDWITE PROGRAMS GRANTI COUTREMENTS 2, 3740 Feb, 2008},
hups:/ Awwwed.goviprograms/tideipartaiscalguid.pdt. {defiuing and  Rlustrating the
difference. between asing Tile T finds o supplement an existing prograns rather than to
supplant state funds for a required educational prograny—{or example, paying for a reading
program from siate and local funds one year and using federal Tide T funds the following
vear wowdd not be penminted because the school disivict would be ssing federal fmdys o
supplant state and Ioeal funds thie were already used to providedor a program).

45, The Department of Education was-allecared $68.1 bilhon in discretionary funds in
2013, $36.7 billion of which was sllocated for dlementary and secondary edueation. OF that
$36.7 billion, $24.1 billion was.allocated for ESEA spending, and $12.6 billion was allocated
for Individuals with Disahilides Education Act {(IDEA) spending.  Of the remaining

S MAINT.

discrefionary Tands, $20.7 hitlion was allocated for postseeomdary education, $22.8 bilion of
whith was allocated for Pell Grants, and $3.3 hilhon was allocated for other programs. See
NOE, SUMMARY OF DISCRETIONARY FLRDS Apr. 2, 20135
hutps/ Sovww cd gov/ about/ avervivw/badger/ adges L/ sumimary /appending pdt

46, See Thomas, sefre note 2, st 53 swomarizing the roport Tile Foff BSEA Is £ Helping
Pagr Ch # winch noted the wse of ESEA Tide I unds © pay for books and supplics for
entive schools orte pay for general cxpenses such as overhead or operating costs).

47.
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the states without sufficient accountability.# To address some of the early
abuses of ESEA, Congress has increasingly imposed greater accountability
on schools.® In 1988, Congress amended ESEA to require documentation
from states and districts that students living in poverty were demonstrating
academic achievement, thus introducing an assessment requirement into
ESEA. 5

In 1981, President Reagan convened the National Commission on
Excellence in Education (the CGommission) to examine student performance
in public schools.”l The Commission issued its report, 4 Nation at Risk, in
1983, noting the “patchwork quilt” of education programs in the United
States that resulted from each state developing its own education programs
independently and stressing the need for uniform academic standards.5?

In 1989, President George H.W. Bush convened an historic educational
summit in Charlottesville, Virginia with the state governors.” The summit
issued recommendations for greater accountability with ESEA, including
the development of higher academic standards shared by the states, similar
to the findings in 4 Nation at Risk.>* In 1991, President Bush incorporated
the recommendations from the 1989 educational summit in America 2000,

48. See Thomas, supra notc 2, at 51, 54 (describing steps taken to incrcase Title I
accountability).

49. Id. at 54-55 (describing the process of requiring states to document and define
achicvement levels of students who were being served through ESEA Title I and eventually
requiring administration of standardized tests to measurc achicvement).

50. Id. at 54 (describing the introduction of standardized tests to document academic
achicvement of disadvantaged children, the target of Title I funding for children living in
poverty).

51. See DAVID P. GARDNER ET AL., NAT'L COMM’N ON EXCELLENCE IN EDUC., A
NATION AT RISK: THE IMPERATIVE FOR EDUCATIONAL REFORM 3941 (1983), awailable at
http://files.cric.cd.gov/fulltext/ ED226006.pdf [hercinafter A NATION AT RISK] (describing
the formation of the Commission with the purposc of providing the Scerctary of Education
with recommendations regarding the state of education in the United States).

52. Id. at 5-18 (highlighting the lack of achicvement of American students); see generally
. at 23-36 (suggesting not only higher academic standards that were common among the
statcs but also incrcased course requirecments, longer school days, and changes in the
training and rctention of teachers).

53.  See generally Alyson Klcin, Historic Summit Fueled Push for K—12 Standards, EDUC. WK.
(Sept. 23, 2014), http://www.cdweck.org/cw/articles/2014/09/24/05summit.h34 html
(providing an overview of the education summit with state governors convened by President
H.W. Bush to cstablish goals for cducation).

54. Id. (recommending the cstablishment of national cducation goals that states and
schools should be accountable for mecting, thus addressing the “patchwork” of standards
initially raised in 4 Nation at Risk); se¢ A NATION AT RISK, supra notc 51, at 14 (“And wherc
there should be a coherent continuum of learning, we have nonc, but instcad an often
incohcrent, outdated patchwork quilt.”).
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an education initiative that Congress failed to pass.

With President Clinton’s election in 1992, the quest for educational
reform continued. Congress enacted the Goals 2000: Educate America
Act® in 1994 and reauthorized ESEA—renamed the Improving America’s
Schools Act of 1994.°7 These initiatives increased accountability for states
accepting ESEA Title I funds and focused on student achievement tied to
academic standards.’ The Improving America’s Schools Act of 1994 also
introduced the concept of “adequate yearly progress”™—an annual goal of
measurable growth as demonstrated by standardized assessments.5

In 2001, President George W. Bush facilitated the reauthorization of
ESEA as NCLB.% NCLB represented a significant increase in the federal
government’s role in public education both in substance and
accountability.®!  First, NCLB formally incorporated the standards
movement in education reform and linked accountability to student
achievement on assessments aligned to the standards.®> NCLB also
imposed penalties on schools and districts that failed to show adequate
yearly progress on these new assessments.®  Additionally, NCLB
introduced a requirement that interventions for reading and mathematics,
special programs or curricula to support struggling students, must be
“scientifically research based.”6* Finally, NCLB required that by 2014, all

55.  See Klein, supra note 53 (providing grants for model schools, local development of
national standards, and the establishment of school and district report cards to demonstrate
progress).

56. Goals 2000: Educate America Act, Pub. L. No. 103-227, 108 Stat. 125 (1994)
(codified as amended in scattered sections of 20 U.S.C.).

57. Improving America’s Schools Act of 1994, Pub. L. No. 103-382, 108 Stat. 3518
(1994) (codificd as amended in scattered sections of 20 U.S.C.).

58. See Laurcn B. Resnick ct al., Standards-Based Reform: A Powerful Idea Unmoored, in
IMPROVING ON NO CHILD LEFT BEHIND: GETTING EDUCATION REFORM BACK ON TRACK
115-17 (Richard D. Kahlenberg cd., 2008) (discussing how President Clinton moved the
standards movement forward through reauthorizing ESEA and requiring states to develop
content and performance standards and assessments that were aligned to those standards,
thereby creating an cffective measure for Title I accountability).

59. Id at118.

60. 20 U.S.C.§ 6301 et seq. (2012).

61.  See Resnick et al., supra note 58, at 117-20; . at 115-17 (adding to the standards
and testing put in place under Clinton by creating an accountability system that focuses on
student achicvement goals and required schools and districts to meet those goals or be
subject to sanctions); Thomas, supra note 2, at 55-57.

62. Thomas, supra note 2, at 55-57.

63. 34 C.F.R. §§ 200.32-200.45 (2014); see Thomas, supra notc 2, at 57-58 (outlining
penaltics for failing to show adequate yearly progress, including the loss of administrative
funds, rcorganization of the school, replacement of staff, or a takcover of the school by the
statc).

64. ESEA, 20 U.S.C. §6301(9); see id. at § 7801(37)(A) (defining “scicntifically based
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strdents demonistrale mastery of stanciard\ as measured by standardized
assessments in English and mathematics.®

Though laudable in its aspiratons, NCLB has proven w he challenging
and flawed in ity ioplementation®  First, particular stadent groups,
incluching English Learners and Special Educaton students, are edpecially
vulnerable to being labeled as not proficient¥  Additionally, schools and
cistriets have tound the goal of one hundred percent proficency on the
standards by 2014 unatainable®  NCLB alo maondated 2 sedes of
progressively more punitive. corrective measures for those schools and
districts that fatl o meet these ever-ncreasing performance targets, 8 Sinee

3
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artificial goal of prat
standards in arder ot

67.  Ser Thoma
to seven vears o be
highestquality instrugtion, many students with-disabilities ne
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69 wer NCLB's cerrective actions, for example, schoals that Bl to meet adequate
vearly-progress for two conscestive years enter into School Improvement, which requires the
school to use pari of its Title T funds tor {1 notify parents. of the school’s failure to meet
performance targets; (2} offer students to wransfer w: another school in the district that s not
in School Improvemeni; &) pay for the transportation. of students whe clect to sttend a
different. schoolk @} develnp 2 sehool plan o “incarporate strategies based on sctentifically
based l‘fZi("X"C‘n" and “adopt pelicies and practices” that will dmpreve student achieverment;
and {3 provide professional developruent for diy teachers See 200 US.C §6316 (2012,
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NCLB is still in effect and requires all students to be one hundred percent
proficient on grade-level academic standards at this point, most schools and
districts that receive ESEA Title I funds are somewhere along the
continuum of corrective action.”

II. THE COMMON CORE AND THE DEPARTMENT OF EDUCATION

A. The Development of the Common Core

Congress was due to reauthorize NCLB in 2007.71 The act originally
passed with significant bipartisan support, but the reality of annual
assessments, yearly goals, and consequences for not meeting those goals led
to a fraying of the bipartisan support that still persists today.”? While

70.  Id.; see also Thomas supra notc 2, at 56.

71. ESEA, 20 U.S.C. §6754(c) (2012) (providing that funds would be allocated from
2002 to 2007).

72. Most of the disagreement on Capitol Hill on the reauthorization of NCLB in 2007
through today centers on issucs of federal involvement in cducation, testing, and
accountability. Interestingly, the political partics have scemingly switched sides.  Compare
Miller’s Speech  Lacks  Details, Some Say, EDUC. WK. BLOG (July 31, 2007, 9:14 AM),
http://blogs.cdweck.org/ cdweek/NCLB-ActIl/2007/07/
miller_spcech_draws_mixed_rcac.html (reporting that the Sccretary of Education under
President George W. Bush, Margarct Spelling, was willing to wait for a rcauthorization bill
that would not “roll back’ accountability measures” while Rep. George Miller (D-CA), the
House Education and Labor Committece Chairperson, saw “scrious changes” in the law
around testing and accountability), and Amit R. Paley, ‘No Child’ Needs to Expand Beyond Tests,
Chair  Says, WASH. PosT (July 31, 2007), http://www.washingtonpost.com/wp-
dyn/content/article/2007/07/30/AR2007073001711. html (reporting that Rep. George
Miller (D—CA) claimed there was “too much emphasis on standardized testing” in NCLB
while the Republican Ranking Member on the House Education and Workforee
Committce, Rep. Howard P. “Buck” McKcon (R-CA), said, “Any attempts to weaken the
law will be met with stiff resistance from House Republicans”), with Lyndscy Layton, White
House Pushes Back Against GOP on Funds for Poor Sthool Children, WASH. POST (Feb. 13, 2015),
http:/ /www.washingtonpost.com/local/ cducation/whitc-house-pushes-back-against-gop-
on-school-funds-for-poor-kids/2015/02/13/06713fac-b399-11c4-8271-
93f454140c2b_story.html (reporting on President Obama’s negative reaction to the recent
Republican plan for rcauthorization bill, the “Student Success Act,” which would roll back
most statc accountability measurcs), and Alyson Klein, Whte House Issues Veto Threat Against
House GOP NCLB Rewrite, EDUC. WK. POLITICS K-12 BLOG (Feb. 25, 2015, 10:31 AM),
http:/ /blogs.cdweck.org/cdweck/campaign-k-12/2015/02/
white_housc_issucs_veto_threat_1.html?gs=nclb+vcto (reporting on President Obama’s
“biggest unsurprisc of the day” when he threatened to veto the House Republican’s Student
Success Act becausce it backed off on accountability for schools to meet the needs of poor
and minority students). See also Lauren Camcra, Stim Hope for ESEA Reauthorization, Say
Education  “Insiders, EDUC. WK. PoLITICS K-12 BLOG (Aug. 14, 2014, 7:28 AM),
http:/ /blogs.cdweck.org/cdweck/campaign-k-12/2014/08/
little_hope_for_csca_rcauthori.html  (taking a rather dim view of the prospects of



4_KEMPSON_POSTPROOF {DO NOT DELETE} 97272015 8:51 PM

608 ADMINISTRATIVE LAW REVIEW [67:3

Congress has been unable to reach an agreement about the future of
NCLB, the states have continued to pursue the educational reforms that
began with A Nation at Risk, particularly the idea of national standards. The
Department, beginning in 2009, has also used its authority to relieve states
of NCLB burdens while supporting their efforts to develop and implement
common standards.”

In 2007, the National Governors Association and the Council of Chiefs
of State Schools Organization discussed the possibility of developing
national standards.” With lessons learned from NCLB, the standards
movement that began with 4 Nation at Risk and America 2000 was set to take
its next step.” While standards-based education took a big step with
NCLB, the “patchwork quilt” issue highlighted in 4 Nation at Risk
remained.” Differing standards from state to state not only resulted in the
continued “patchwork quilt” of educational program quality highlighted in
A Nation at Risk, but states with lower standards were not subject to the same
level of accountability under NCLB as those with higher standards.”” A
workgroup of state leaders and educators began meeting in 2009 to develop
both College and Career Readiness Standards and then K-12 Academic
Standards.” After validation and input from educators, the final version of
the Common Core State Standards was released in the spring of 2010.79
State superintendents then brought the Common Core back to their states
for discussion and debate.® Between the states’ desire to adopt common

rcauthorization—*“We arc only six yecars bchind,” mocked onc respondent. “What’s the
rush now?’”). Nonctheless, the Scnate Committee on Health, Education, Labor & Pensions
of the 114th Congress recently succeeded in introducing an ESEA rcauthorization bill, the
Every Child Achicves Act of 2015, on April 30, 2015, which passed the Scnate on July 16,
2015. S. 1177, 114th Cong. (2015); Text of the Every Child Achieves Act of 2015,
GOVTRACK.US, www.govtrack.us/congress/bills/114/51177/text  (last  visited Aug. 4,
2015).

73.  See infra Part ILB.

74.  See Development Process, supra note 1 (indicating that state chicfs of cducation discussed
the possibility of common standards at a meceting of the Council of Chicf State School
Officials in 2007).

75.  See Thomas, supra notc 2, at 53-54.

76.  See ANATION AT RISK, supra notc 51, at 14.

77. See generally SHEILA BYRD CARMICHAEL ET AL., THOMAS B. FORDHAM INST., THE
STATE OF STATE STANDARDS—AND THE COMMON CORE—IN 2010 (2010), http://cdex.s3-
us-west-2.amazonaws.com/publication/pdfs /SOSSandCC2010_FullReportFINAL_8.pdf
(comparing the state standards against onc another and the Common Core and discussing
the uncven application of NCLB).

78.  See Development Process, supra note 1 (describing the formation of a standards
workgroup by statc cducation leaders in 2009).

79. Id

80. Id
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standards and the incentives provided through federal grants, forty-five
states and the District of Columbia had adopted the Common Core within
three years of the Common Core’s release. !

B. The Department of Education’s Initiatives

As part of ARRA,%2 Congress allocated $45 billion in education funds to
help states during the fiscal crisis in 2009. Of that $45 billion, $4 billion
was set aside for a competitive grant program that the Department named
Race to the Top for which states could apply.?® Through Race to the Top,
the Department set forth a blueprint for the reauthorization of NCLB, one
intended to reward innovation and growth.%* The four goals of Race to the
Top were:

Adopting standards and asscssments that preparc students to succeed in
college and the workplace and to compete in the global cconomy; [bluilding
data systems to mcasurc student growth and success, and inform tecachers
and principals about how they can improve instruction; [r]ccruiting,
developing, rewarding, and retaining cffective teachers and principals,
especially where they arc needed most; and [t]jurning around our lowest-
achicving schools.®

In the application process, those four goals were an absolute priority.56
While the Race to the Top application does not mention the Common

81. Id

82. Pub. L. No. 111-5, 123 Stat. 279 (2009) (codificd as amended in scattered sections
of 26 U.S.C).

83. Race to the Top Fund, DOE, http://www2.cd.gov/programs/racctothctop
/index.html (last updated Mar. 25, 2014) (providing information regarding the regulations
for the Race to the Top Program, based on the incentive grant scction of ARRA); Race to
the Top Fund, 74 Fed. Reg. 59,836, 59,836 (Nov. 18, 2009). See Noticc of Proposed
Information Collection Requests, 74 Fed. Reg. 11,533, 11,533 (Mar. 18, 2009) (soliciting
public comment on ARRA’s $§53.6 billion Statc Fiscal Stabilization Fund to support public
cducation during the financial crisis).  See generally DOE, THE AMERICAN RECOVERY AND
REINVESTMENT ACT: SAVING AND CREATING JOBS AND REFORMING EDUCATION (Apr. 3,
2009), http://www2.cd.gov/policy/gen/leg/recovery/presentation/arra.pdf (providing a
brecakdown of the allocation of ARRA’s $53.6 billion State Fiscal Stabilization Fund,
including $39.8 billion specifically for public education and $4.35 billion for the Race to the
Top grant program).

84, See Race to the Top Fund, supra notc 83.

85. Id (internal citations omitted).

86. 1Id.; see also Michele McNcil & Lesli A. Maxwell, Race to Top Enters Home Stretch with
16 Fmnalists, EDUC. WK. (Mar. 5, 2010), http://www.cdweck.org/cw/articles/
2010/03/05/24finalists_cp.h29. html?gqs=common+corc+states+rights  (reporting on  the
clements of the state finalists’ applications for Race to the Top, including the expansion of
charter schools, Illinois requiring all districts to usc student achicvement as at least fifty
percent of teacher evaluations, and the adoption of common standards).
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Core by name, it provides that states are required to adopt “commn
standards” that are shared by “a significant number of states,” defined as a
majority of states 1 the county®  Lin ity responses to frequently ashed
questions and its scoring rubric for Race to the Top applications, however,
the Department states that it does not endorse @ pardeddar set of
standards.®  While the adoption of common standards iz an absolute
priority, it represents only fourteen percent of the total points on the scoring
robrie®  Under ARRA, the Departinent also awarded grants te state
consartia o develop common assessments aligned (o the conunon
standards.®  Two consortia were awarded grants, SMARTER Balanced
Assessment Consortium  (SBAC) and  Partnership for Assessment for
Readiness for Gollege and Career (PARCCLY  Importanty, the language

o

. See Race-to-the Top Fund, 74 Fed, Reg: 59,688, 53,688 {(Nov. 18, 2009 {chrilving
the rebrictor Race w the Top that the common standards adepted needed tobe adopred by
the “majerity of the-States™),

88, DOE, RaCk 1O THE TOP PROGRAM GUIDANGE AND FREQUENTLY ASKED
QUESTIONS 20 (May 27, 2010, hupt/ Awww ed gov/ programs/ vacetotheip e pdf.

89, DOQFE, APPENDIX B. SCORING RUBRIC 1.2
hutpsa/ Awww2 ed.gov/ prograns? racc‘tcwhctt@/ scoringrubrie, pd{ {last updated Jan. 2010)

g0, See A nt fnformation Race to the Top dssessment Program, YO [Aug 1, 901._}.
htpi/ L www2 el govs pm ranis/racentherop-assessiment/applicant. il {providing

information sbont the winners of the Race to the Top A newt: Prograny grawmts).

QL. Hew Rage 2 the Tap Axsessment Progranm, DOE,
hitpe/ HvewwZed.gov/ programs/racetothetop-assessment/ indes hiomid Jast npdntcd Aug, 12,
2014} {explaining that ARBA finds would he provided 1o groups of states “wo develop
assessments that are valid, suppert and inform instruetion, provide accusate information
abour what sindents know and can de, and measure student achievement against. standards
designed 1o ensuve that all students gain: the knovdedge and dalls needed to succced in
mhq\ and the workplace.™s @ dde Overview Informarion; Raee w the Top Fund
anent Program; Notice Inviting Applications for New Awards {or Bseal Year FY)
75 Fed. Reg 18,171, 18, 17475 (Apr. 8, 2010} {providing detailed evaluation erieria,
it ng the number-of states that. needed to be a past. of the assessment d\,\.eiupm(zm

<

x«l’Al'\( (““ ﬁ..,r‘”z fza‘t. i‘afrm'zzmu SBACL  hap/ Awwwismarterbalancediorg/wordpress?wp-
nt/uploads/ 2011712/ Siarter_Balanced _Exeontive_Sammary.pdf dast wasited Aug. 4,
fproviding information. abowi SBAC Member States, SBACG,
hitpe # Fvww simarterbalanced. org/about/memherstates/ Jast visited June 6, 201357 Jisting
SBAL Member States to include Galifornia; Gonnegtiont, Delaware, Hawaii, Idaho, Towa,
Maine, Michigan, Missonri, Momana, Nevada, New Hampshire, North Caroling, North
Dakota, Oregon, South Pakota; The Burcay of Indian Affairs, V.S, Virgin Islands,
Vermont, Washington, West Virginta, Wisconsin, and ‘Q'\K‘(ixnitm‘\r Ao, PARCC,
st visited fans 6, 205 (providing information
s, Colarado, Disudor of
v, New:

hitpd/ Awww parceondine.org fabow-paree
about PARCC, the assessment consortiony comprised of Avkan
Goluwbia, Minols, Lowistana, Maryland, Massachoserss, Misstssippt, New Jers

Mesxico, New York, Ohio, and Rﬂum Tsland:.
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of ARRA does not explicitly call for common standards and assessments,
but rather uses ambiguous language that asks states to “enhance the quality
of the academic assessments” and “improve State academic content
standards.”9?

The Department also introduced a new program in 2011 to relieve
schools and districts from the demands of NCLB if they were to adopt the
Common Core. Under NCLB, Congress authorizes the Secretary to grant
states waivers of certain NCLB requirements.? A state can seck a waiver of
some of NCLB as long as it describes how the waiver will “increase the
quality of instruction” and “improve the academic achievement of
students.”* In 2011, the Secretary implemented this provision through a
program called ESEA Flexibility Waiver.?> In order to qualify for ESEA
Flexibility Waivers, states are required to implement many of the
requirements of Race to the Top, including the adoption of “college- and
career-ready standards.”% The ESEA Flexibility Waiver program similarly
defines college- and career-ready standards as standards that are “common
to a significant number of States” or approved by “a State network of
institutions of higher education.”?” While the ESEA Flexibility Waiver
program does not mention the Common Core by name, the Common
Core is the only set of common standards adopted by a significant number
of states.” Therefore, a state either needs to adopt the Common Core or
have its own standards approved by its institutes of higher education in
order to qualify for an ESEA Flexibility Waiver.® To date, the

92. Pub. L. No. 111-5, § 14,005(d)4), 123 Stat. 279, 282-83 (codificd as amended in
scattered sections of 26 U.S.C.).

93. 20 U.S.C. § 7861(a) (2012) (waiving statutory and rcgulatory requirements); see also
id. § 6316 (outlining the School Improvement process and the oncrous corrective actions
imposed on schools that fail to mect achicvement targets).

94. Id. § 7861 (b)(1)(B); see td. § 7861(c) (listing the waiver restrictions); see also supra notcs
60-70 and accompanying text (describing the requirements under NCLB).

95.  See Letter from Arne Duncan, Sec’y, DOE, to Chict State School Officers (Scpt. 23,
2011), available at http://www?2.cd.gov/policy/gen/guid/sccletter/110923 html  (inviting
state superintendents to apply for ESEA Flexibility Waivers).

96. See ESEA Flexibility Policy Document, supra notc 18 (providing criteria for state’s
qualifying for ESEA Flexibility).

97. Id

98.  See generally Frequently Asked Questions, COMMON CORE STATE STANDARDS INITIATIVE
1-2, http://www.corcstandards.org/wp-content/uploads/FAQs.pdf (last visited Aug. 4,
2015) (cxplaining how cach statc had its own standards and the Common Corc was built on
the best of these standards).

99.  See Laws & Guidance: ESEA Flexibility, DOE,
http://www2.cd.gov/policy/clscc/guid/csca-flexibility/index.html  (explaining  that a
waiver will be granted if states develop “rigorous” standards to improve quality of cducation
that arc also approved by the state’s institutes of higher education); see also Letter from Arne
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Depariment has granted seaivers o forty=three of the forty-five states that
have applied™  Two other states’ zpplicaions are currently uneler
review S The Deparctiment has deided the extension of a waiver for only
one state, Oldahoma, which rescinded its adoption of the Common Core
without having college~ and carcer-ready stimdards w place that were
approved by its nstitutions of higher education

1 THE CHARGE OF AGENCY OVERREACH

A Findal v, US. Departmpnt of Education

Soon after a significant majority of states adopted the Common Core in
2010, the Commeon Core began to experience a backlash as cencern arose
that the federal government bad effectively imposed a natonal carviculom
on the states. ! Despite clatims that the Bepactinent had overreached and
violated the Tenth Amendment, the states voluntarily adopted the
Clonumon Core, and most of the action regarding the Common Core has
occurred at the state level where legislatures are having sceond thoughts
abont its adoption. ¥ Ow August 27, 2014, Governor Bobby Jindal filed
the first complaint against the Department for its programs supporting the

Dranican, Secly, DOE, 1o Michael Hanley, Comm’s, Alaska Dep™t of Educ. and Early Dew
May 20, 2013y, availeble o hopy/ Twww2.ed.gov/poliey/ eseaflex/seeretaryetiers/ak heml
fawarding Alaska’s ESEA Flexihility Waiver; DOE, ESEA Frexmnary REQUEST FOR
WiNDOW 3 Avaska 26 May 15, 2003, hup/Vwwnw2ed.gov/ policy feseallexy approved-
reguestsfakl pdf providing thar Alasks did net adopt comumon standards bui had it
standards approved by its institute of higher edueationyy Letter from Pairieh K. Gamble,
Preg., Unive of Alaska, 1o Ame Dnean, Sec’y, DOE 128-29 June 7, 2012}, arailable &
htp/ Swsew? ed.govdpoliey/ eseallex fapproved-requests/akl attachmentpdt. feonfimuing
that Aaska’s standards prep: students to sueceed incollege)

0. See Lares & Gridance 4, suprenote 99 (providing a pietorial of the states
thai have been granted waivers):

Wik, £ {noting thai Wyoming and fowa have walver applications: .corvently poder
reviesl

W2, See Catherine Gewertz, Oblakim
Standards, EDUC, W CURRIGUSOT My
hutpe s/ Blogs.ceds woek sy

Fawr Swe 0 Lese 1o NCEB W e

R BroG Sug 28, 2004 1609 AM,

Fevlon/ 2014708 fokd iyer bt
d

lorg/ed shoma v o, lose aw
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reaction to the Common Qorel.



4_KEMPSON_POSTPROOF {DO NOT DELETE} 97272015 8:51 PM

2013] THE DEPT. OF ED. AND THE COMMON CORE 613

adoption of common standards.!®>  According to the Complaint, the
Department has used its authority under its enabling statutes in ways
Congress never intended and that violate the Tenth Amendment.196

Under the Tenth Amendment, any power not explicitly delegated to the
federal government is reserved for the states.!¥” Since the Constitution does
not confer to the federal government any power to control education, all of
the Department’s enabling statutes draw a bright line between its authority
and states’ rights.!% For example, the General Education Provisions Act of
1965 (GEPA), which established the Department of Education, specifically
provides that “no provision of any applicable program shall be construed to
authorize any department, agency, officer, or employee of the United
States to exercise any direction, supervision, or control over the curriculum,
program of instruction . . . of any educational institution, school, or school
systemn.” 109 This limitation on the Department is echoed throughout its
other enabling statutes.!''® ESEA also prohibits the use of federal funds by
the Department “to endorse, approve, or sanction any curriculum designed
to be used in an elementary school or secondary school.” !l Additionally,
ESEA prohibits requiring any state to have “academic content or student
academic achievement standards approved or certified by the Federal
Government.” 112

According to the Complaint, the Department’s Race to the Top grant
through ARRA is at odds with Congressional intent by directing standards,
assessments, and programs of instruction.!!’ In order to meet the “absolute
priority” of the Race to the Top application, the Governor claims, states
were required to adopt a single set of “nationalized” standards.!* The
requirement to implement assessments that are aligned with the standards,

105, Jindal, supra notc 24.

106.  Findal, supra notc 24, at § 1.

107. U.S. CONST. amend. X.

108.  All of the federal cducation statutes have a provision regarding the relationship
between the Department of Education and the states. Accord ESEA, 20 U.S.C. § 7907 (2012)
(prohibiting the federal government from controlling, dirccting, or mandating a instructional
program or curriculum in a Statc); GEPA, 20 U.S.C. § 1232a (2012) (prohibiting federal
control of education); DEOA, 20 U.S.C. § 3403(a) (2012) (“The establishment of the
Department of Education shall not increase the authority of the Federal Government over
cducation or diminish the responsibility for education which is rescrved to the States and the
local school systems and other instrumentalitics of the States.”).

109. 20U.S.C. § 1232a.

110. See, eg, DEOA, 20 U.S.C. § 3403(b) (stating thc intention of Congress not to
cncroach on states’ and local governments’ rights).

111. ESEA, 20 U.S.C. § 7907(b).

112, 1d. § 7907(c).

113, Findal, supra notc 24, at  21.

114, Id at §23.



4_KEMPSON_POSTPROOF {DO NOT DELETE} 97272015 8:51 PM

614 ADMINISTRATIVE LAW REVIEW [67:3

the Governor continues, is also meant to lead states to nationalized
standards under the direction of the Department.!!> The Governor
specifically points to an award letter to one of the assessment consortia
under the Race to the Top Assessment grant, PARCC, which states that
the Department would maintain “substantial involvement” in the
program.!16  Thus, the Governor characterizes the two assessment
consortia, PARCC and SBAC, as “agents of the Department,” working to
put into place nationalized standards and assessments.!17

The Governor also argues that the Department had no authority to
implement the ESEA Flexibility Waiver program.!!% As noted above, to be
awarded an ESEA Flexibility Waiver, states needed to agree to four
conditions, including the adoption of college-ready and career-ready
standards and aligned assessments.!!Y The Governor asserts that the
waivers are coercive because states allegedly have no choice but to agree to
the “objectionable” Race to the Top conditions of the waivers rather than
be subject to the “more onerous conditions” of NCLB.1%0

Under the Administrative Procedure Act (APA),'21 a court has
jurisdiction to review an agency’s action to determine if the agency violated
the Constitution, exceeded the authority of its enabling statue, or otherwise
acted unreasonably.!?2 A court first analyzes whether Congress conferred
the agency the authority to make rules and regulations that have the force
of law.1% If the agency does have the authority, the court will look at the
language of the statute and whether the intent of Congress is clear.!?* If the
language of the statute is unclear or ambiguous, the court will then
determine if the agency’s interpretation is reasonable. 123

In findal, the court will need to determine whether the Department’s
enabling statutes conferred the authority to provide incentives to the states
to adopt common standards through its ARRA Race to the Top program
and ESEA Flexibility Waivers.!26 If the Department does have such

115, Id at 7 36-37.

116. Id at 9 38.

117. Id at  40.

118. Id at §43.

119, Id. at §42; see supra notes 93-102 and accompanying text (explaining the details of
the ESEA Flexibility Waiver program).

120.  Findal, supra notc 24, at g 46.

121.  Administrative Procedure Act (APA), 5 U.S.C. § 701 et seq. (2012).

122, 1d. § 706(2)(A)—(C).

123.  Chevron, U.S.A,, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984).

124, Id at 84243,

125, Id

126.  Cf United States v. Mcad Corp., 533 U.S. 218, 226-27 (2001) (cstablishing that

before undergoing Chevron analysis, a court must first determine whether Congress conferred
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authority, the court will then determine whether the intent of Congress is
clear i the statate. 1 it is not, the court will determine whether the
Deparument’s interpretatons of the statgtes are reasonable’¥ In
examining whether the Department committed a constitotional violation
through its programs, the court will analyze whether the programs to
encourage states to adopt common standards either {1} siolated the
Spending Clause by using federal funds in a manner that was coercive fo
the point of compulsion™ or {2 imposed a national cordeulom in violation
of the Tenth Amendment, 59

Governor Jindal successfidly jumped tie fisst hurdle in bis suit againit
the Department when the district court denied the Department’s Moton to
Dismuss, which clammed that the Governor lacked standing to bring his suit
forward. B0 To satisfy the standing requirement, a plaintiff must establish
that {1} be has suffered.an inpury 1 fact that is concrete, pzu’ti('i'dai‘iyed and
imminent; (2} the Injury was caused by the defendant’s conduct; and (3} the
injury s redressable 30 Sinee Lowistana vohmitarily entered mto the
partnership to develop the Clommon Core, % voluntarily adopted the

4

Common Core, ¥ voluntarily applied for and received 2 Race to the Top

ta the ageney the authority to promuleate ruleswith the force of faw).
127, Chevron, 467 LS. at 84243
128. See South Dakow v, Dole, 483 L1LS. 203, 207-08 {1987 (holding that Gongress may
use-the Sperding Clause o implement programs that are for the geneval welfare as long as
they are not coerci see ol Natt Fed'nr of Indep. Bus, (NFIB) v. Schelius, 132°8. Cr. 2586,
260203 12012} reasoning that Congress's powers under the:Spending (3 fase: s Tsited 1o
inducenenrs that states take en voluntarilyy
129, LR Const. amend. X; acord United States v, Lopez, 314 178,548, 56366 {1995}
{refecting the argumen. that possesston of a. firearm near a school can be regulated bx the
federal government beeause. it affeets interstate commeree. because: the federal povernment
could then, under the Conimerce: Clanse, regulate oeal edbeaton and curdlentum, an aves
0\‘0’( which the:states have sovercigntyl
}xndcu g LS, Dep't of Bdge., Noo 140V-534, 2015 WL 854132 (MLD. La. Feb.
sée also Mem. i Supp. of Dc‘is Mot. to Disitss for Lack of Subjest Matter
Mot. tor Prelim. Inj Jindal v, TLS. Dep’t of BEdue., Niw
M. La. Now, 8, 2014} thereinafter Motis

9(). .40’
Jorisdic don and in O ppin e P

R00R24-BDDLRLE, 2004 WL 678726
o Thsmsi]

181, lajens Defenders of Wildlife, 504 T8, 355, 560-61 {1992;,

132, See Development Progess, supre note 1 {indicating that forty-cight states, meluding
Louisiang, joined the Commen Core e Standards hiivatve 1w dev
standards); see alse Ffl Aud Ternitnriss Joun, Gomaron: Gore Stale Standerds. Inifiative;
NATL (GOVERNORS 1, 5 s waewina. org/ Ems/ horne /nievs-
roon Mmews-releases/ page 2009/ col2-content/ matn-contentdist/Aithe_fiftv-one-states-and-
territories-join-tomron-core-state-standards=initiatdye htod {annouticing. thas. Loutsiand was
arse of several states that had signed-on to the Qomron Corel,

133, See Deoelopment Process, supraviate- 1.

5o

QP COMIoT
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grant of $17.4 million,'?* and voluntarily applied for and received an ESEA
Flexibility Waiver,!%5 the Department argued that Governor Jindal could
not prove an injury in fact, much less causation, or redressability.!36
Presuming the allegations in the Governor’s Complaint to be true,
however, the district court denied the Department’s Motion to Dismiss and
focused its analysis on the issue of whether the standards and assessments
encouraged through Race to the Top and the ESEA Flexibility Waivers
were tantamount to an infringement of Louisiana’s state sovereignty over its
educational program. The district court ruled:

134.  See Whalcen Letter, supra note 30.

135, Louisiana’s ESEA Flexithility Waiver Request, supra notc 30; States Approved for ESEA
Flexibility (Including DC and PR), DOE (Sept. 27, 2013),
http://www2.cd.gov/policy/clsec/guid/ esca-flexibility/ approvalflexrequest820.doc.

136. See Mot. to Dismiss at 19-20 (arguing that there was no injury in fact to the state
since applying for the Race to the Top grant and ESEA Flexibility Waiver were not
mandatory and failurc to apply would not necessarily result in any loss of ESEA funding); id.
at 21 (arguing that thcre was no causation because any injury was brought on by the
voluntary actions of the Governor and the state); «d. at 21-24 (arguing that there was no
redressability since controlling state law, not the Governor, binds Louisiana in adopting the
Common Corc and implementing the PARCC asscssments).

Two scparate scenarios also demonstrate that failure to adopt the Common Core
or to receive a Race to the Top grant or ESEA Flexibility Waiver would not result in injury
in fact to a statc—Texas and Alaska did not participate in the development of the Common
Clore, adopt the Common Core, or apply for the Race to the Top grant, but did receive
ESEA Flexibility Waivers and continued to reccive ESEA funding; California, on the other
hand, did participatc in the development of the Common Core, adopt the Common Core,
apply for and fail to rcccive a Race to the Top grant, and did not reccive an ESEA
Flexibility Waiver, but still reccives ESEA funding and operates under the original
requircments of NCLB. See Forty-Nine States and Territories Join Common Core Standards Initiative,
NAT'L GOVERNORS ASS'N  (Junc 1, 2009), http://www.nga.org/cms/home/news-
room/ncws-releases/ page_2009/col2-content/ main-content-list/ title_forty-ninc-states-and-
territorics-join-common-corc-standards-initiative.html  [hercinafter — Forty-Nine  States]
(providing that Alaska and Texas were not among the states that signed on to the
development of the Common Core but that California was onc of such states); Standards in
Your State, COMMON CORE STATE STANDARDS INITIATIVE,
http://www.corestandards.org/ standards-in-your-state/ (last visited June 15, 2015) (showing
that Alaska and Texas have not adopted the Common Core but California has); DOE,
RACE TO THE Tor: PHASE 1 FINaL RESULTS,
http://www2.cd.gov/programs/racctothetop/phascl-applications/scorc-summary.pdf  (last
visited Aug. 4, 2015) (showing that Alaska and Texas did not apply for Race to the Top but
California did and failed); Laws & Guidance: ESEA Flexibility, supra notc 99 (showing that the
Department granted Alaska and Texas ESEA Flexibility despite not having adopted the
Common Core but did not grant California ESEA Flexibility even though it did adopt the
Common Corc).
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Even if the common standards and aligned asscssments were thrust upon
Louisiana, without any mecaningful way to resist, and cven if the Secretary
was without the authority to grant conditional ESEA waivers, Louisiana’s
sovereign right to control education is injured only if the Common Core
Standards and PARCC asscssments jointly opcrate in a way that mandates
educational curriculum, content or programs of instruction. 137

Whether standards and assessments are equivalent to curriculum, then,
will be central to the court’s decision.

B. Conferred Authority

As the district court found that Governor Jindal established standing to
bring his suit, the merits of the case rest on whether the Department had
the authority to incentivize the adoption of the Common Core and aligned
assessments.!3®  The court will most likely hold that the Department’s
programs to support the adoption of common standards are an acceptable
use of agency authority. The court will begin its analysis by examining the
Department’s enabling statutes to determine if Congress intended the
agency to create rules and regulations that have the force of law.!3 Under
both the Department of Education Organization Act (DEOA) and GEPA,
Congress conferred the Department the authority to promulgate
regulations that have the force of law to accomplish the intent of the
statutes. ¥ Under DEOA, the purpose of the Department of Education is
to “supplement and complement” state efforts and to “promote improvements” in
order to improve education in the United States.!*! The statute also gives
the Secretary of Education the authority to create rules and regulations that
are necessary or appropriate to fulfill the mandate of the Department.!#
When Congress established the Department of Education under GEPA,
Congress also recognized that the country’s welfare and security depended
upon a “well-educated citizenry.”!# To achieve that goal, GEPA provides
that the Secretary is “authorized to make, promulgate, issue, rescind, and
amend rules and regulations” of the programs overseen by the

137. Jindal v. U.S. Dep’t of Educ. No. 14-CV-534, 2015 WL 854132 at *5 (ML.D. La.
Feb. 26, 2015).

138.  See id. (stating that “there is only infringement to the State’s sovercignty over the
ficld of education if the standards and asscssments arc de facto curriculum.”).

139. United States v. Mcad Corp., 533 U.S. 218, 221 (2001) (cstablishing that a court
must first determine whether Congress conferred an agency the authority to promulgate
rules with the force of law before a court may apply Chevron analysis).

140.  See DEOA, 20 U.S.C. § 3474 (2012); GEPA, 20 U.S.C. § 1221¢-3 (2012).

141. 20 U.S.C. § 3402 (cmphasis added).

142, Id § 3474.

143, 1d §1221-1.
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Department.!#*  Since Congress conferred the Department and the
Secretary the authority to promulgate regulations with the force of law, the
court will next need to determine whether the intent of Congress is clear
from the statute, and if not, whether the Department’s programs reflect a
reasonable interpretation of the statute.!#

C. Congressional Intent and Reasonable Interpretation

While Governor Jindal asserts that the actions of the Department clearly
exceed the intentions of Congress,!46 the plain meaning of NCLB refutes
this assertion. The Act is far-reaching and aims to ensure that children
attain high levels of achievement on assessments aligned to rigorous
academic standards developed by the states.!¥” To achieve these aims,
Congress conferred to the Department the authority to promulgate
sweeping rules and regulations.!48 Congress authorized the Department to
ensure that the materials used for instruction align with academic
standards, hold schools and districts accountable, and improve teaching
and learning by using assessments meant to ensure students meet the
challenging and rigorous academic standards that the states developed.149

To understand the issues in the Governor’s suit against the Department
of Education, it is beneficial to define how educators use these terms. After
all, the Governor’s argument rests on the idea that standards and
assessment drive  “curriculum,” which the Department is expressly
forbidden from controlling.!>® While “standard” refers to the achievement
level that is considered acceptable or desirable, “curriculum” is defined as
the courses taught at schools.!®!  Standards let us know what students will
learn, while curriculum encompasses the tools, strategies, frameworks,
textbooks, and materials teachers use to operationalize the standards.! In

144, Id §1221c-3.

145. Chevron v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984).

146.  Findal, supra notc 24, at § 1.

147. ESEA, 20 U.S.C. § 6301 (2012).

148.  See DEOA, 20 U.S.C. § 3474 (2012); GEPA, 20 U.S.C. § 1221¢-3 (2012).

149. ESEA, 20 U.S.C. § 6301(1).

150.  See Jindal, supra notc 24, at §1 (“This casc involves an attempt by the exccutive
branch to implement national cducation rcform . . . in contradiction . . . of Congressional
policy forbidding federal direction or control of curriculum. . . .”); se¢ also EITEL ET AL., supra
note 22, at 19-20 (stating that standards drive curriculum and that the Decpartment
understood that a change in standards would result in a change of curriculum).

151. See REBECCA R. SKINNER & JoDY FEDER, CONG. RESEARCH SERV., R43711,
COMMON CORE STATE STANDARDS AND ASSESSMENTS: BACKGROUND AND ISSUES 6 (2014).

152, Id. at 6, 22-23 (diffcrentiating between standards and curriculum while concluding
that the Department acted within its authority and did not violate its statutes or promulgate
a national curriculum).
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short, standards are what students will learn, while curriculum and
instructions are fow students will learn those standards.

For example, a professor of administrative law probably has an idea of
what is essential for law students to learn about the topic during a course.
The professor would probably want all the students to understand the APA
and the way our regulatory state is structured. He or she may also want
students to understand what agencies are, how they are formed, and how
Congress confers authority to them, but that they mostly reside within the
Executive Branch. Our professor’s law students may also be expected to
learn the processes of note-and-comment rulemaking, adjudication, and
guidance documents. Moreover, an administrative law professor may
expect students to be able to articulate the constitutional issues raised by
unelected agencies, to conduct a arbitrary and capricious as well as a
deference analysis, to discuss why an agency would choose one form of
action—rulemaking, adjudicatory enforcement, or non-binding guidance—
over another, as well as to argue policy issues. These skills are the
standards of an administrative law course. 153

An administrative law professor would then need to choose the casebook
and other materials that would best help students master these standards.
The professor would consider the following: what cases were in the
cascbook; how the cases were sequenced; what background, issues, and
topics are presented in the notes for the cases; and what practice problems,
if any, were given to students to apply their knowledge. The materials and
how they are presented are the curriculum of the course.

Finally, the instruction of the course would include the activities and
strategies the professor would use to engage the students with the
curriculum so they can master the standards. Would the professor lecture
or use the Socratic method? Would there be a number of short essays
throughout the course, a research paper, or one final? Would the professor
have the students work in pairs or groups to discuss the material? Would
students role play an agency adjudication or submit a comment to a
proposed rule on regulations.gov? These activities and strategies are the
instruction of the course.

Elementary and secondary education follows a path similar to that of our
hypothetical law professor above. States adopt standards that articulate

153.  Compare WILLIAM F. FUNK ET AL., ADMINISTRATIVE PROCEDURE AND PRACTICE:
PROBLEMS AND CASES xiii—xiv (5th ed. 2014) (listing substantive topics covered, including
rulemaking, nonleglislative rules, adjudication, judicial review, and the structure of
agencics), with ANDREW F. POPPER ET AL., ADMINISTRATIVE Law: A CONTEMPORARY
APPROACH xiii—xxxiv (2nd ed. 2010) (listing substantive topics covered, including
rulemaking, judicial review, deference to agency action, adjudication, cvidence, separation
of powers, the Freedom of Information Act, and the Government in the Sunshine Act).



A _ENPEEON_POSTPROOIDO Rexp DELEE) GAZL0G 851 PM

620 ADMINISTRATIVE LAW REVIEW [67:3

whiat stadents will learn 5% As an example, the Common Core standarsd for
reading iterstore, GOSS ELA-Litearcy RL-11-12.9, expects students in the
eleventh and twelfth grades to Be alle w “demonstrate knowledge of
eighteenth-, nineteenth- and carly-twentieth-century foundatonal works of
American hiterature, mcluding how two or more texts from the same period
treat similar themes or topies” % The Conumon Core Standards buik] up
to this eapectation m seventh grade with CUSS ELA-Literacy RE-7.9,
which expects students to be able to “corspare and contrast & fctional
avad of 8 tine, place, or charscter and 2 historieal account of thy

wnderstanding how agthore of Retion use or alter
hmom PASG C(ﬁ‘l LL A-Literacy RI-3.9 provides an exaniple of how this
complex standaed -;s—\gum, “Clompare and eonteast the theme, settings, and
i or similie

olots of aif)*'u‘s writient by the same
_ the skils of
undesstanding (E"-ﬁmt‘. seting, chavacter, aad plot and th gt (nmgan‘ig the
works of the same or different authorz o analyze themes and topies in
American history are daunting tasks,  The standards, however, do not
provide sl content to teach or how teachers ave supposed o make this
happenin the.cla
Ohree states adopt standiods thar aroodate the shills stadents axe
expeeted to master, they develop curriculun guidance for districts and
sehools. Typically, & state will develop  cornondum fromework that fleshes
out the standards sl deseribes what the standards might look ke in the
classroon, 9 The California deaft Enghsh Language Ats/En, {3 sk Languags
Dievelopmiont (ELA/ELL} Fraperenrk, yi(zpu ct by the Cabforniz State Bowed of
Education, fleshes oot the Common Core with descriptions of what the

charag froon @
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Aug, &, 2015
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Aug. 4, 2015,
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DEVELORMENT  PRAMEWORK FOR  CALIFORNIA. PORLIC SCHOOLS, KINDERGARTEN
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span” and the framework that provides the “blogpmmr for the implementaton

$4

of . .. standards” by providing guidance on “the development of eusrenlum; instrnctt

ssessment, instruenonal materials, and professtonal learning

6R,




A _ENPEEON_POSTPROOIDO Rexp DELEE) GAZL200G B PM

2013] THE DEPY. OF ED, AND THECOMMON CORE 621
curricnbium would io’)i\ Bkes the classraomn and what it shouold emp

and 1t be wsed 5 Poblishers wse these
rary (‘"‘hooks\v anti‘u‘wmn‘ 3 rmd O‘}u v matertals

a shmilar p“{\(“‘%% in &Ju)p{ms; state~-upprov f‘d curriculnm mdt(‘r;ais zhm
would meet th(—\ needs of thetr particudar schooly and students %Y Local

Broards can also adopt msierials they feel are n loe wath the framewnks

and zoddress des stadaeds. Thus, an sleventh grade teacher whu 3s charged
i g surs students waster CCOSS.ELA-Literacy RL.11-12.9 may
have a wmet of Amarman novels from which to sclect when developing lus
ot her curriculun. The teacher could choose to foeus on Anterican wlentity
and race through Mark Twain’s The ddventures of Huckicharry Finn and Zor:
Neale Hurston’s Ther Eyes Were Watehing God.  Altcrnatively, the teacher
could focus on class and social issues theough comparing Upton. Sinclair’s

The Fungle, a depiction of the hnmigrant expedence in the meatpacking
incustry n Chicago, with ¥. Scott Fitzgerald's The Great Gatshy, a study of
American social class during the Jazz Age in New York City, Standards are
distinet from currievhunt standards set the goal of what students should
learn, and curviculum 1s the deciston made by local conynenities of how to
got o the goal.

With an wnderstanding of the difference hetween standards and
curriculuny both the Race to the Top program and the ESEA Flexibility
Waivers  pronmdgated by the  Department  become  reasonable
interpretations of AREA and ESEA. The Department’s enabling statufes,
a5 well 25 ARRA and ESEA, confer 1o the Departiient the authority to
promudgate, amend, or vescind rules and procedwres to  harther
Congressional infent. ™ The purpose of the Department is to facilitate the
states 10 developing a “welleducated citizenry.” % Although the Tenth
Amendment preehudes the federal govermment from controlbing education,
the: Department’™s purpose is to-ensure that all children leam at high levels
the ough suppiementing and. complimenting the efforts of states and

£5%.  Id wt 1112 {providing an ovendesof the organization of the framesvork inelading
an oversiew of the standards, wajor themes, curricubum, imt:mtdorg assessment, and
instructional “ﬁ(‘ﬂ(’(‘i as well as “snapshots and longer vieneites™ of dagsroom nstraction
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162, GEPRA, 20 U.S.C § 12213 2012 ARRA, Pub. L. Noo 111-5, 128 Star. 279
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promoting innovation. 164

The Department did not mandate or direct the forty-eight states that
developed the Common Core. 165 State governors and superintendents, not
the Department, initiated the work on the Common Core with broad
support.'% By supporting the adoption of the Common Core and
providing grants to develop assessments aligned to the Common Core, as
required under NCLB, the Department was merely fulfilling its mandate to
support states’ efforts to ensure the achievement of all students.!t7
Similarly, the ESEA Flexibility Waiver program falls within a reasonable
interpretation of the Department’s mandate to support states’ efforts to
effectuate challenging standards and assessment systems while at the same
time “to improve the management and efficiency of Federal education
activities” in light of the growing burden of NCLB accountability. 16

D. The Spending Clause and the Tenth Amendment

The context of the Race to the Top and ESEA Flexibility Waiver
programs easily refutes Governor Jindal’s contention that the Department

164. DOE, OVERVIEW OF THE U.S. DEPARTMENT OF EDUCATION 1-2 (2010), available at
http://www2.cd.gov/about/overview/focus/what.pdf.

165.  See Development Process, supra notc 1 (documenting that it was the governors and
cducational leaders of the states that met and launched the Common Core State Standards
Initiative).

166.  See Forty-Nine States, supra notc 136 (providing that forty-cight state governors, with
the exception of Alaska and Texas, agreed to participate in the state-led initiative to develop
common standards in English and mathematics for grades K—12).

167. See ESEA, 20 U.S.C. § 6301 (stating that thc Department must ensure all students
have a fair and cqual opportunity to achicve).

168. Id. §3402(6). Courts generally defer to agency expertise in “filling the gaps” of
statutory language, but recent legal scholarship has focused on how much deference should
be given to agencics when they interpret a waiver provision rather than just the statute.
Compare Derck W. Black, Federalizing Education by Wawer?, 68 VAND. L. REV. 607, 614-18
(arguing that courts should not grant agencics Chevron deference when analyzing a waiver
provision, particularly when that provision is so broad as in the case of ESEA and the
Seccretary has conditioned the waiver on requircments that were not in the original statute),
and Patrick Hancy, Coercion by the Numbers: Conditional Spending Doctrine and the Future of Federal
Education Spending, 64 CASE W. RES. L. REV. 577, 578-79 (2013) (claiming that under the
standard of NFIB v. Sebelius, 132 S. Ct. 2566 (2012), NCLB is unconstitutionally cocreive),
with David J. Barron & Todd D. Rakoft, In Defense of Big Waiver, 113 COLUM. L. REV. 265,
266-72 (2013) (using the ESEA waiver provision as an cxample of how broad waiver
provisions in statutes facilitate government functioning, particularly in times of legislative
gridlock and legislative complexity), and Eloisc Pasachoft, Conditional Spending After NFIB v.
Sebelius: The Example of Federal Fducation Law, 62 AM. U. L. REV. 577, 662 (2013) (arriving at
the conclusion after analyzing ESEA, onc of the largest federal programs, that under the
holding in NFIB v. Sebelius, 132 S. Ct. 2566, ESEA would not be deemed unconstitutionally
cocrcive).
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used those prograns to toerce states into adopting the Common Core and,
theretore, violated. the imits of the Spending Clause. The Supreme Court
has held that it Is not cocreive If the federal government attaches conditions
to the recetpt of federal fruids as long as those conditions are related to the
purpose of federal spending and are not coercive to the point of
compulsion. 5 As previously discussed, the Department’s enabling statutes
grant # the authority fo incentivize states o adopt connnon standards in
order to fdfifl #s mandate w promote g well-educated citizenry. The
question. the distriet couet will need to address 13 whether the programs
themgelves are so burdensome, like a “gun to the head,” 170 that states have
no choice but to comply 17

ESEA has never been a resource for states to supplant their recuired
program.  Since its inception in 1965, ESEA has mandated that the
purpose of federal funds is to supplement state-mandated. cducation progoams
to support to lows-achieving studens. ' ESEA was abways intended to be
somiething above and beyond the required program.'™  States, districts,
and schools can optout of Title T of ESEA, continue providing education ag
rerprived under state law, and reject federal funding for supplenental
programs. 1 Of the $45 bibhon ARRA funds that states and schools
reecived from the federal government hegiuniig s 2009, only $4 billion of
that total was set asde for the competitive Race to the Top grant
program.'™  States still received sizeable amounts of fuderal support
through. ARRA on top of ESEA Tide I funds during the financial crisis
withoutreguirements to participate in the program, 17

64, See New York v United Swates, 505 U8 {1992} (ciung South Dakota v
Drale, 483 1UL5.203 {1887), where the Court he d mnmtmmnai the withholding of federal
highvwey funds from states failing 1o adopt a minimum drinking age).

170, NFIB v Schelfius, 152 8 Ot av 963040 (cquating the Affordable Case Acts
e qmrsmﬁnt that states mplenient the expansion: of Medicaid or 10 se Medicaid
g as a ‘gon tethe heady? in ather wards, the ACAS regivement Jeft the states with
no cholee butto sign.on o the now programiy.

V7L Ser sipon Part THLC

172, I‘)h ;20 USG g6
provide sex that are oiheny
may be used 1o condinate or supploment sued serdces™h

173, I {emphasizing that ESEA funds ave only 1o supplement the educational

i

L miay ned he
avatfable o children .. I

ired ‘O_\;’ EERAAS

progran,

174, Ser Anthony Cossiglio, Note, Nex
“No Ghild Left Belund™ Wil Sufeguard a ¥ i Federalism and a Path Toward Educational Exvellence,
2009 BYU Epve & L 365, 380-82 (2009} {noting that {ederal funding of education

wpus Langhter and the Hhgh Gost of Eguality: Rendieing

amounts 1o oy about seven o cight pere cm oftoial education spendin
175. sigfivd note 83 and accompaniging rext {providing informardon regarding Race

thse Top Program),
176, See State Fiseal Stabilzation Fund, DOE Mear. 7, 2000,
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The ESEA Flexibility Waiver also did not coerce states to adopt the
Common Core. If states were content to continue doing business under the
regulations of NCLB, they were free to do so. Additionally, the ESEA
Flexibility Waiver program required states to adopt college- and career-
ready standards.!”” States could choose either to adopt common standards
with other states or have their standards approved as college- and career-
ready by state institutes of higher learning. While Oklahoma passed
legislation rescinding its adoption of the Common Core and lost its ESEA
Flexibility Waiver, Indiana pulled out of the Common Core but retained its
ESEA Flexibility Waiver when Indiana’s colleges and universities approved
Indiana’s own standards.!’  States, therefore, have three options from
which to choose in setting the course of their education policy.

IV. AGENCY AUTHORITY, DEFERENCE AND THE USE OF THE WAIVER

The U.S. District Court for the Middle District of Louisiana will most
likely find in favor of the Department in Jindal v. U.S. Department of Education.
The Department used the authority granted to it by Congress to fulfill its
mandate to ensure the achievement of all children through encouraging
innovation while supporting states. When confronted with an act of
Congress that was becoming unworkable, the Secretary effectively used the
administrative tools available to him to relieve states of the burdens of
NCLB while supporting states in their efforts to develop and adopt
common standards.

http://www2.cd.gov/policy/ gen/leg/recovery/factsheet/stabilization-fund.html (providing
an overview of the $48.6 billion program available to statc cducation programs through
ARRA to weather the fiscal crisis).

177, See ESEA Flexibility Policy Document, supra notc 18 (indicating that ESEA Flexibility
will be granted to State Education Authoritics that adopt rigorous college- and carcer-rcady
standards).

178. Laurecn Camcra, Oklahoma Loses Wawer Over Academic Standards; Indiana, Kansas
Waivers  Extended, EDUC. WK. POLITICS K-12 BLOG (Aug. 28, 2014, 3:00 PM),
http:/ /blogs.cdweck.org/cdweck/campaign-k-
12/2014/08/hold_hold_hold_oklahoma_loscs_.html. But see Andrew Ujitusa, Indiana Finally
OKs Standards to Replace Common-Core Adoption, EDUC. WK. STATE EDWATCH BLOG (Apr. 8,
2014, 11:31 AM), http:/ /blogs.cdweek.org/cdweck/statc_cdwatch/2014/04/
indiana_finally_adopts_standards_to_rcplace_common-corc_adoption.html  (highlighting
that the new standards are a hybrid between the Common Core and Indiana’s prior
standards and noting that some analysts say the new standards are “very similar, if not
identical, to the common corc™); Allic Bidwell, Indiana Drops Common Core, But Will New
Standards  Be Different?, U.S. NEwS & WORLD REp. (Mar. 24, 2014, 6:20 PM),
http://www.usnews.com/news/articles/2014/03/24 /indiana-drops-common-core-but-
some-say-new-standards-arent-much-different (questioning whether the new standards arc
not just the Common Core repackaged).
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Ao The Need for the Comman Cire

Siice the passage of ESEA i 1965, the federal governmient hzs been
involved in education policy o the United States. 7 Despite heng one of
the wealthiest industiialized countries n the world, the achievement of our
studenty is lacking. ™ For over thirty years, educaton reformers have
stressed the importance of challenging standards to improve education, 18!

B The Use of the Wawer to Create Policy

Through the watver provigion in ESEA ¥ the Department has offered
states a suite of cheloes in response to NCLB. Those states that choose to
continue implementing the Common Core can do so under the ESEA
Flexibility Waiver. ' Likewise, those states that have standards that their
insttutes of higher educadon cerdfied as being colleges and careersready
can also utlize the waiver.’® The Common Cove had great support when
it was wvetled in 2010 with forty-five states as well as the Dwsuict of

lolumbia adoptng the stamdards by 2013.%  However, because the
Common Core has become @ lightoing rod for executive overreach, a few
states are experiencing buyver’s sermorse and have passed legislation either
rescinding  the adoption of the Common Core or reviewing the
standards. ™ Ohlahioma and Indiana bave already pulled out of the
Contnon Core. ™ South Carolina has passed legislaton that will replace

179, ESEA, 20 U.8.C. § 6301 2isg. {2017,

180, ORCGANISATION FOR DCONOMIC CO-OPERATION AND DEVELOPMENT, PISA 2012
REsUs N Foous 5 2012y, hop/Jwaw.oeed.org/pisa/keyiindings /pisa-2012-
overview.pdf (showing the ranking of the United States compared 10 ether industrialized
natons.

181, See Resunick etal., sgpre note 58, at 103045 supwa Part L.

182, 20 US.C § 7861

183, SeeLawss & Guidance: BESEA Flexibality, sipra note: 98,

L84, Id (stating that the walver will only be granted torsiates with “rigorons™ standardsy
sop.alsn JESEA Blosibility Poliy Dacsimint, surrawte: 18, '

185, See Declopment Process, supra note 17 e alee Catherine Gewerts, Skae dopiions of
Conmon Sanduards 5 Ahead, Epug WKL Ty 9, 20107,
httpe/ HAeww edweekorgdew/articles/ 2010707 /09736siumdards h28 himfPas=Uiommon+C
oretlegaltehallenges foulining the edardy history of the Conmoon Core when the sunidards

vesults-

7

/

were first released),
W6, Ser Gewertz, sig mote 23 {showing bow legislatures that once approved the
Commeon Core based on the recommendation of theilr departments of edgeation are now

reasserang thelr authority and demanding more eontrol over educational pol

onee the wheethonse of the states” departments of education).

See Andrew Ujifusa, fidionn Rifenses Diagfl of
St EpWarart  Brog  Feh, 20,

v svhiach was

Avaduric Stidards to Replate Qo

AM,
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e
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the Common Core withits own standards niext year. 8 Nevertheless, forty-
three states awe operating under ESEA Flexibality ‘Waivers annd ne states
have lost ESEA funds. Additionally, forty-three states ave still pursaing the
mmplementation of the Common Gore 38

C. Clunfication of Congressional Tnfent through Reauwtfization of ESFA

Eventualty, howvever, Congress needs to take on the reauthorization of
ESEA.  Eight years past the dato for ity reauthorzation, states are
struggling under NCLBs burdens. ™ Presented with o blueprint for
reauthorization in the form of Race to the Top, Congress should debate
and refine Race to the Top. The Comumon Core, an initiative led by the
states and initially welcomed by most; should be retained and incorporated
in the reauthorization of ESEA.

CONCLUSION

When the final version of the Common Core was released in 2010, it was
heralded 25 a great advance i education reforne ' Initiated by state
leaders and educators, the Common Core was the cdmbation of decades
of work on content and perforamace standards to tmprove the achicvement
of all students. 1 The Congaution restrained the federal government from
developing national standards?® As a vesult, there was 2 hodgepodge of
standards and programs from state fo staie, first characterized as a

Okla,
'I-

o edwatoh/

e Andrew  Lij

toies Bl fo Repl an Lare W ih New Standards, EDUC, WE STATE BBV
June 5, 2014, PME, hupr/ Shlogsed g
20147067 olda,_gov fallin_signs bill_to_ropl ards. bl
inoting: that in signing the bill w replace the Common Core, Governor Eallin had onee
detended the s ving, “ltis driven and implemented by these states- that choose to
participaie. It is alo nota foderal curicghum; dn fact, 'y oot a cwrricghum at g, Lecal
edneators and school districts will still design the: best lesson plins, will chose: apprapriate
wexthooks, and will drive cassroom learning.”

188, S Cathertng Gowerte, South Caroling. Broawes: the Second State fi Unzddopt” Comman
Core,  EDUC, WK, CURpounuM Marrers Broa June 4 2014, 452 PM,,
hitpe/ /blogs.edwesk.org/edweek/ curricutum /201406 /sou th, caroling, becomies, the, sec:h
imlPgs=south+earcling reperting on the second state to repesl adopdon of the Gommon
Core after Indianal,  Bur see Ujifusa, suprg note 178 (reporting on how Indiand’s new

CORMmon,_core

1

sweek /st

¢ _common_core_with_new,stand

standards are simikar to the Gomamon Corej; Bidwell; supre note 178,
V9. Ser Developrent Provess, supra note 1,
190, Ser supra notes 6670 and accompanying toxg,
19k 14
192, Ser Resnick etal,, sufre note 58, ar 103-04.
193, UK. Coxst. amenid, X,
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“patchwork quilt” in the 1983 report, A Nation at Risk.'9* Through the
leadership of President George H.W. Bush, President Clinton, and
President George W. Bush, the state governors and superintendents
eventually reached a consensus and developed the Common Core State
Standards in 2009.1%  Within a year, forty-six states had adopted the
standards and began work toward implementation.

The Secretary of Education, seeing an opportunity to move the
education agenda forward in an era of political polarization, used his
authority to incentivize and support not only the development of the
standards but the assessment system as well.1%  Unfortunately, the
Common Core became seen as executive overreach, an attempt to force
national standards on the states.!¥7 While the states’ enthusiasm for the
Common Core has cooled as a result of heated political rhetoric, forty-five
of the original forty-six states are still moving forward with implementing
the Common Core. Though Governor Jindal has sued the Department,
the case will likely be decided in favor of the Department, which acted well
within its enabling statutes to further its Congressional mandate.

Ultimately, the Department used the administrative tools it had to fulfill
its Congressional mandate.!% In light of Congress’s long-running inability
to reauthorize ESEA since 2007, the Department needed to step in and fill
the gaps of legislation following reauthorization.!® The actions of the
Department, however, should give Congress pause. Forty-three states and
the District of Columbia are operating with ESEA Flexibility Waivers. In
essence, in failing to reauthorize ESEA, Congress has handed education
policy almost entirely over to the Department. 200

194.  See A NATION AT RISK, supra notc 51, at 14.

195.  See supra Part 1.B; supra Part ILA.

196.  See supra Part ILA.

197.  See supra Part I11.

198, See supra Part 111.B.

199.  See supra Part ILA-B.

200. At the time of the publication of this Comment, the 114th Congress has made
progress in moving the rcauthorization of ESEA forward.  On April 30, 2015, Scnator
Lamar Alexander (R-TN), Chairperson of the Scnate Committce on Health, Education,
Labor & Pensions, introduced the Every Child Achicves Act of 2015 to rcauthorize the
ESEA, which passed the Scnate on July 16, 2015, S. 1177, 114th Cong. (2015); Text of the
Every Child Achieves Act of 2015, GOVTRACK.US,
www.govtrack.us/congress/bills/114/51177 /text (last visited Aug. 4, 2015). Much of the
language of the bill restrains the authority of the Department and its Sceretary.  For
cxample, the Scerctary docs not have the authority under the bill to require states to adopt
particular standards or asscssments. S. 1177 § 1111(a)(6). In terms of standards, specifically,
the Sceretary “shall not have the authority to mandate, direct, control, cocree, or exercisc
any dircction or supervision over any of the challenging State academic standards adopted
or implemented by a State.” Id. § 1111(b)(1)(G)(ii). While the bill allows states to enter into
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partnerships, it also gocs further to prohibit the Secrctary from “requiring or coercing”
statcs to cnter into such partnerships. 4. § 1111(c)(2). Whether the Housc will pass the bill
with thesc limitations and prohibitions and whether President Obama will sign it into law
arc still very open questions. However, the Department’s involvement in the adoption and
implementation of the Common Core has certainly motivated Congress to limit the agency’s
authority.
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Amanda Frost, AB., ].D., Harvard University. Professor of Law

Llezlie Green Coleman, B.A., Dartmouth College; J.D., Columbia Law School, Assistant Professor of Law

Robert K. Goldman, B.A., University of Pennsylvania; J.D., University of Virginia. Professor of Law and Louis C. Fames
Scholar

Claudio M. Grossman, Licenciado en Ciencias Juridicas y Sociales, Universidad de Chile, Santiago; Doctor of the
Science of Law, University of Amsterdam. Dean, Professor of Law and Raymond I Geraldson Scholar in
International and Hi itarian Law

Lewis A. Grossman, B.A., Yale University; J.D., Harvard University; Ph.D., Yale University. Professor of Law

Heather Hughes, B.A., University of Chicago; J.D., Harvard University. Professor of Law

David Hunter, B.A., University of Michigan; J.D., Harvard University. Professor of Law and Director of the International
Legal Studies Program

Peter Jaszi, A.B., ].D., Harvard University. Professor of Law and Faculty Director of the Glushko-Samuelson Intellectual Property
Law Clinic

Cynthia E. Jones, B.A., University of Delaware; J.D., American University Washington College of Law. Professor of Law

Billie Jo Kaufman, B.S., M.S., University of Indiana at Bloomington; J.D., Nova Southeastern University. Associate
Dean for Library and Information Resources and Professor of Law

Benjamin Leff, B.A., Oberlin College; ML.A., University of Chicago Divinity School; ]J.D., Yale University. Professor of
Law

Amanda Cohen Leiter, B.S., M.S., Stanford University; M.S., University of Washington; J.D., Harvard University.
Professor of Law

James P. May, B.A., Carleton College; J.D., Harvard University. Professor of Law

Binny Miller, B.A., Carleton College; J.D., University of Chicago. Professor of Law and Director of the Criminal Fustice Clinic

Elliott S. Milstein, B.A., University of Hartford; ]J.D., University of Connecticut; LL.M., Yale University. Professor of
Law

Fernanda Nicola, B.A., Law Degree, University of Turin; Ph.D., Trento University, Italy; LL.M., S.].D., Harvard
University. Professor of Law

Mark Niles, B.A., Wesleyan University; J.D., Stanford University. Professor of Law




Diane F. Orentlicher, B.A., Yale University; J.D., Columbia University. Professor of Law

Teresa Godwin Phelps, B.A., MLA,, Ph.D., University of Notre Dame; M.S.L., Yale University. Director of the Legal
Rhetoric and Whiting Program and Professor of Law

Andrew D. Pike, B.A., Swarthmore College; J.D., University of Pennsylvania. Professor of Law

Nancy D. Polikoff, B.A., University of Pennsylvania; M.A., The George Washington University; J.D., Georgetown
University. Professor of Law

Andrew F. Popper, B.A., Baldwin-Wallace College; J.D., DePaul University; LL.M., The George Washington
University. Professor of Law and Director of the Integrated Cirriculum Program and

Jamin B. Raskin, B.A., J.D., Harvard University. Director of the LLM. Program in Law and Government and Professor of Law

Jayesh Rathod, A.B., Harvard University; J.D., Columbia University. Professor of Law and Director of the Immugrant JFustice
Clinic

Ira P. Robbins, A.B., University of Pennsylvania; J.D., Harvard University. Professor of Law and Fustice, Director of the
F-D./M.S. Dual Degree Program in Law and Fustice, and Bamard T. Welsh Scholar

Jenny M. Roberts, B.A., Yale University; J.D., New York University. Professor of Law

Ezra Rosser, B.A,, Yale University; J.D., Harvard Law School; M.Phil., University of Cambridge. Professor of Law

Herman Schwartz, A.B., J.D., Harvard University. Professor of Law, Co-Director, Center for Human Rights and Humanitarian
Law

Ann Shalleck, A.B., Bryn Mawr College; J.D., Harvard University. Professor of Law, Director of the Women and the Law
Program, and Carrington Shields Scholar

Mary Siegel, B.A., Vassar College; J.D., Yale University. Professor of Law

Brenda Smith, B.A., Spelman College; J.D., Georgetown University. Professor of Law

David Snyder, B.A., Yale University; J.D., Tulane Law School. Professor of Law and Director, Business Law Program

Robert Tsai, B.A., University of California at Los Angeles; J.D., Yale University. Professor of Law

Anthony E. Varona, A.B., Boston College; ]J.D., Boston College; LL.M., Georgetown University. Professor of Law and
Associate Dean for Facully and Academic Affairs

Stephen I. Vladeck, B.A., Amherst College; J.D., Yale University. Professor of Law

Perry Wallace, Jr., B.Engr., Vanderbilt University; J.D., Columbia University. Professor of Law and Director of the
F-D./MBA Dual Degree Program

Lindsay F. Wiley, A.B., ].D, Harvard University; M.P.H., Johns Hopkins University. Associate Professor of Law

Paul R. Williams, A.B., University of California at Davis; J.D., Stanford University; Ph.D., University of Cambridge.
Rebecea 1. Grazier Professor of Law and International Relations and Director of the §.D./M.A. Dual Degree Program

Law Library Administration

John Heywood, B.S., Northern Arizona University; J.D., American University Washington College of Law. Associate
Law Librarian

Sima Mirkin, B.Engr.Econ., Byelorussian Polytechnic Institute; ML.L.S., University of Maryland. Associate Law Librarian

Shannon Roddy, Assistant Law Librarian

William T. Ryan, B.A., Boston University; J.D., American University Washington College of Law; M.L.S., University
of Maryland. Law Librarian

Amy Taylor, B.A., Rhodes College; M.S.L.L.S., Catholic University of America; J.D., The University of Alabama.
Associate Law Librarian

Ripple Weistling, B.A., Brandeis University; ML.A., King’s College; J.D., Georgetown University; M.S.L.S., Catholic
University of America. Assistant Law Librarian

Linda Wen, B.A., Hunan Normal University; M.S., University of South Carolina, Associate Law Librarian, Head of
Collections and Bibliographic Services

Emeriti

Isaiah Baker, A.B., Yale University; MLA., DePaul University; M.B.A., J.D., Columbia University; LL.M., Harvard
University. Associate Professor of Law Emeritus

Daniel Bradlow, B.A., University of Witwatersrand, South Africa; J.D., Northeastern University Law School; LL.M.,
Georgetwon University Law Center; LL.D., University of Pretoria. Professor of Law Emeritus

David F. Chavkin, B.S., Michigan State University; J.D., University of California at Berkeley. Professor of Law Emeritus

Egon Guttman, LL.B., LL.M., University of London. Professor of Law and Leviti Memorial Trust Scholar Emeritus

Patrick Kehoe, B.C.S., Finance, Seattle University; J.D., M.L.S., University of Washington. Professor of Law Emeritus

Nicholas Kittrie, A.B, LL.B., M.A., University of Kansas; LL.M., S.J.D., Georgetown University Law Center. University
Professor Emeritus

Candace S. Kovacic-Fleischer, A.B., Wellesley College; J.D., Northeastern University. Professor of Law

Robert Lubic, Professor of Law Emeritus

Anthony Morella, A.B., Boston University; J.D., American University Washington College of Law. Professor of Law
Emeritus

Michael E. Tigar, B.A., J.D., University of California at Berkeley. Professor Emeritus

Robert G. Vaughn, B.A,, J.D., University of Oklahoma; LL.M., Harvard University. Professor of Law Emeritus and 4.
Allen King Scholar

Richard Wilson, B.A., DePauw University; J.D., University of Illinos College of Law. Professor of Law Emeritus

Special Faculty Appointments

Nancy S. Abramowitz, B.S., Cornell University; J.D., Georgetown University. Professor of Practice of Law and Director of
the Janet R. Spragens Federal Tax Clinic.

Elizabeth Beske, A.B., Princeton University; J.D., Columbia University. Legal Rhetoric Instructor

Elizabeth Boals, B.S., Virginia Polytechnic Institute and State University; J.D., George Mason University. Practitioner-
In-Residence, Assocaite Director, Trial Practice Program



Brandon Butler, B.A., University of Georgia; M.A., University of Texas at Austin; J.D. University of Virginia School of
Law. Practitioner in Residence

Claire Donohue, B.S., Cornell University; J.D., M.S.W., Boston College, LL.M., The George Washington University
Law School. Practitioner in Residence

Kate Elengold, Practitioner in Residence, Glushko-Samuelson Intellectual Property Law Clinic

Paul Figley, B.A., Franklin & Marshall College; ]J.D., Southern Methodist University. Associate Director of Legal Rhetoric
and Zegal Rhetoric Instructor

Sean Flynn, B.A., Pitzer College (Claremont); J.D., Harvard University. Associate Director, Program on Information Justice
and Intellectual Property and Professorial Lecturer in Residence

Dorcas Gilmore, Practitioner in Residence

Horacio Grigera Naén, LL.D., ].D., University of Buenos Aires; L.L.M., S.J.D. Harvard University. Distinguished
Practitioner in Residence and Director of the International Arbitration Program

Elizabeth Keith, B.A., University of North Carolina at Chapel Hill; J.D., George Mason University. Legal Rhetoric
Instructor

Daniela Kraiem, B.A., University of California at Santa Barbara; J.D., University of California at Davis. Associate
Director of the Women and the Law Program

Jeffery S. Lubbers, A.B., Cornell University; J.D., University of Chicago. Professor of Practice in Administrative Law

Claudia Martin, Law Degree, Universidad de Buenos Aires; LL.M., American University Washington College of Law.
Professorial Lecturer in Residence

Juan Mendez, Certificate, American University College of Law; Law Degree, Stella Maris Catholic University. Professor
of Human Rights Law in Residence

Jennifer Mueller, J.D., Harvard Law School. Practitioner in Residence, Janet R. Spragens Federal Tax Clinic.

Sunita Patel, Practitioner in Residence, Givil Advocacy Clinic

Victoria Phillips, B.A., Smith College; J.D., American University Washington College of Law. Professor of the Practice of
Law

Heather Ridenour, B.B.A., Texas Women’s University; J.D., Texas Wesleyan. Director of Legal Analysis Program and Legal
Rhetoric Instructor

Diego Rodriguez-Pinzon, J.D., Universidad de los Andes; LL.M., American University Washington College of Law;
S.J.D., The George Washington University. Professorial Lecturer in Residence and Co-Director, Academy on
Human Rights and Humanitarian Law

Susana SaCouto, B.A., Brown University; M.AL.D, The Fletcher School of Law and Diplomacy; J.D., Northeastern
University. Professorial Lecturer in Residence and Director, War Crimes Research Office

Macarena Saez, J.D., University of Chile School of Law; L.L.M. Yale Law School. Fellow in the International Legal Studies
Program

Anita Sinha, B.A., Barnard College; J.D., New York University. Practitioner in Residence, Immigrant Fustice Clinic

William Snape, B.A., University of California at Los Angeles; J.D., George Washington University. Director of Adjunct
Development and Fellow in Environmental Law

David Spratt, B.A., The College of William and Mary; J.D., American University Washington College of Law. Iegal
Rhetoric Instructor

Richard Ugelow, B.A., Hobart College; J.D., American University Washington College of Law; LL.M., Georgetown
University. Practitioner in Residence

Stephen Wermiel, A.B., Tufts University; J.D., American University Washington College of Law. Professor of the Practice
of Law

William Yeomans, B.A., Trinity College; J.D., Boston University Law School; LL.M., Harvard University. Practitioner
in Residence, Director of Legislative Practicum
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