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Regulatory competition theorists predict that interagency regulatory competition—one
Jorm of regulatory competition—may generate benefits that outweigh costs. However, this
Article presents a case study on how complexities arising from the institutional setting and
strategic behavior of regulatory agencies may undermine meaningful competition. The
subject of the study is the domestic regulation of inbound foreign investment in China.

The study uncovers how and why agencies’ self-expansion behavior without proper
external constraints, alongside the distorted incentive structures of regulatory agencies,
makes the predictions of theorists not hold true in the context of China’s regulation of
Jorewgn tnvestment. It identifies one behavior pattern that has not been sufficiently
addressed in previous literature: in interagency competition, Chinese agencies strategize to
become additive—rather than alternative—to each other out of a rational cost-benefit
caleulation.  This Article’s economic analysis probes into the inefficiencies derived from
such a behavior pattern.  An emphasis on due delegation of authority, utilization of
centralized coordination mechanisms, and installation of screening processes to avord
wasteful overlap up front, as well as adequate deterrent mechamsms to reshape agencies’
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wmeentive structures, may help mitigate the inefficiencies. Distinctions are drawn from
select regulatory competition and regulatory overlap scenarios in the United States.

The theoretical implications are as _follows: (1) in order to design an efficient and
effective regulatory competition framework tatlored to specific legal and institutional
Jrameworks, certain presumptions about regulatory competition need to be clarified or
modified; (2) junsdictional competition has implications distinct from interagency
regulatory competition; (3) theoretical modeling sufficiently needs to factor in agencies’
tendencies to expand bottom-up and their strategic behavior in an overlapping jurisdiction;
(4) wnteragency regulatory competition n a law enforcement scheme may generate effects
different from a permit-granting regime; (5) to achieve an optimal number of regulatory
agencies within a regulatory domain, in hew of abstaining from intervention and endorsing
Jree competition analogous to private firms’ competition in the marketplace, the princypal
should police and coordinate competition among regulatory agencies and curb the free entry
by agencies into a regulatory regime.
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INTRODUCTION

Regulatory competition theory, as an advance over economic theory of
regulation, has been applied to analyze the effects of multiple regulatory
agencies in regulating firms and market activities. Regulatory competition
theory predicts that having multiple regulatory agencies oversee the same
regulatory matter generates a fail-safe system, and thus regulatory failure
can be averted because when one agency fails, a second agency may be
able to work in its place. The core value of regulatory competition hinges
on the contention that it provides independent checks on the performance
of the regulatory system.

Scholarship argues that regulatory competition has several other
benefits, including (1) working as a mechanism to overcome agency
problems, aligning principal-agent incentives when the agents’ policy
preferences diverge from those of the principal; (2) decreasing the
monitoring costs of the principal by creating a system of agency fire alarms,
alerting each other of potential problems; (3) balancing against the prospect
of regulatory capture; and ultimately (4) leading to a race to the top.

Regulatory competition may take several forms. For instance, multiple
federal agencies—in the case of the United States—or multiple ministerial-
level agencies—in the case of China—compete for jurisdiction over a
regulatory arena. This may give rise to regulatory overlap, which is
believed to be an effective way of stimulating competition among agencies.

However, this Article, drawn from the experience of China’s regulation
of inbound foreign investment, finds that under certain conditions,
regulatory competition fails to produce the benefits as predicted. More
importantly, the failure is systemic in the context of China’s distinctive
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regulatory framework. It propounds that in a jurisdiction like China, where
heavy and overlapping regulation is the norm, regulatory competition
generates enormous costs, outweighing potential payoffs.

This Article proceeds as follows. Part I sets the theoretical stage and
reviews the literature to explore the potential benefits and drawbacks of
regulatory overlap and regulatory competition. Part II studies interagency
regulatory competition in the domestic regulation of inward foreign
investment in China, a country where regulatory overlap is pervasive and
stubborn yet scarcely explored by scholarly literature. It finds several
characteristics of China’s regulatory system that lead to inefficiency in
interagency competition, generalizing the behavioral pattern of agencies in
China’s institutional setting. Part III inquires into a few typical phenomena
of regulatory overlap in the United States and distinguishes the phenomena
from the pattern of interagency regulatory competition in China. Part IV
draws a more systemic analysis of the inefficiencies embedded in China’s
agency behavior pattern and discusses structural implications. It further
endeavors to fine tune regulatory competition theory, factoring in the
lessons drawn from China’s experience. The Conclusion summarizes the
clarifications and modifications to general theories of regulatory
competition and regulatory overlap that may have a wider scope of
applicability.

I. REGULATORY OVERLAP AND REGULATORY COMPETITION

Regulatory competition theory is an advance over economic theory of
regulation. The economic theory of regulation was first developed to
explain regulatory agencies’ entry and exit in a market! and was later
extended to study, from an economic perspective, the coalitional

1. Economic theory of regulation explains the pattern of regulatory intervention in the
market and how regulated firms influence regulators of their industry to ward off
competition by blocking new entry. See RICHARD A. POSNER, ECONOMIC ANALYSIS OF Law
876-79 (Oth ed. 2014) (“Regulatory capture implies that the regulated firms have as it were
made war on the regulatory agency and won the war, turning the agency into their vassal.”);
Gary S. Becker, 4 Theory of Competition Among Pressure Groups for Political Influence, 98 Q).].
Econ. 371 (1983) (providing a seminal theory that the rationale for the entry of regulatory
bodies in an otherwise free market is to correct market failure); Sam Peltzman et al., The
Economic Theory of Regulation After a Decade of Deregulation, BROOKINGS PAPERS ON ECON.
ACTIVITY, 1989: MICROECONOMICS, at 1, 38 (1989) (modifying the model of the economic
theory of regulation and explaining the viability of deregulation—that regulation is a result
of “a wide discrepancy between the political balance of pressures and the unregulated
distribution of wealth” and the wealth distribution effect of regulation may in turn make
deregulation—a restoration to the status quo—more appealing than regulation); Richard A.
Posner, Theories of Economic Regulation, 5> BELL J. ECON. & MGMT. Sc1. 335 (1974) (discussing
“public interest” theory and “capture” theory).
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interactions between the regulated and the regulators, which were
traditionally viewed through the lens of politics—i.e., regulatory capture,
where competing interest groups exert their influences over regulators by
making regulators their captives so as to help them ward ofl new entrants.?
The economic theory of regulation has further marched beyond the study
of the infiltration of one single regulatory agency by regulated firms and
come to systemically analyze how agencies behave as utility maximizers3—
and furthermore, how multiple agencies interact with each other.
Regulatory competition takes various forms. Omne is jurisdictional
competition, where regulators in different locations—within one country or
internationally—compete for residents based on the regulations they offer.
For example, different states in the United States compete for corporate
charters, with Delaware generally prevailing as a favorite jurisdiction.

2. For an authoritative examination of regulatory capture, see POSNER, ECONOMICG
ANALYSIS, supra note 1, at 876-79 (contrasting Marver Bernstein’s theory on different stages
of regulatory capture, which is analogous to a human-being’s life cycle, Posner emphasizes
that a correct view of regulatory capture should be that instead of weakening regulation,
regulated firms that successfully capture regulatory agencies limit competition among
themselves). The theory of regulatory capture was crafted by political scientist Marver
Bernstein, re-conceptualized by economist George Stigler, and further developed by
economists Sam Petlzman and Gary Becker. Se¢e MARVER H. BERNSTEIN, REGULATING
BUSINESS BY INDEPENDENT COMMISSION 74—102 (1966) (proposing an “ages of man” theory
of regulation, that is, regulatory agencies will experience a cycle from birth to death similar
to man); Gary Becker, Toward a More General Theory of Regulation: Comment, 19 J.L. & ECON.
245 (1976); Sam Peltzman, Toward a More General Theory of Regulation, 19 J.L. & ECON. 211
(1976); George J. Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. & MGMT. ScI. 3
(1971) (establishing the theory that regulation is a product governed by the laws of supply
and demand). This Chicago school of regulation theory was criticized for its inability to
reconcile with the deregulation initiatives observed in the United States; in response, the
economists made some defenses. Se¢e POSNER, ECONOMIC ANALYSIS, supra note 1, at 878-79
(describing the impact of the deregulation movement on the positive economic theory of
regulation and empbhasizing that deregulation initiatives in a number of industries have cast
doubt on the plausibility of economic theory of regulation); See also Ernesto Dal Bo, Regulatory
Capture: A Review, 22 OXFORD REV. ECON. PoOL’Y 203 (2006).

3. See Richard A. Posner, The Behavior of Administrative Agencies, 1 J. LEGAL STUD. 305
(1972).

4. See, eg, John Armour et al., Is Delaware Losing Its Cases?, 9 J. EMPIRICAL LEGAL
STUD. 605 (2012) (studying the empirics and trend of lawsuits filed outside Delaware against
Delaware-incorporated public companies—a factor that affects Delaware’s competitiveness
in the market for incorporations—and finding that Delaware courts are losing their market
share to other courts as Delaware companies file cases outside of Delaware); Frank H.
Easterbrook, The Race for the Bottom wn Corporate Governance, 95 VA. L. REV. 685, 692, 694
(2009) (generally favoring competition between states for corporate governance and arguing
that suppressing competition among states “in the design and implementation of [corporate]
governance devices” and that, in the meantime, shifting toward a national system of
corporate governance regulation causes an undesireable “race to the bottom™); Bruce H.
Kobayashi & Larry E. Ribstein, Delaware for Small Fry: Jurisdictional Competition for Limited
Liability Companies, 2011 U. ILL. L. REV. 91 (2011) (finding closely-held limited liability
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Competition in insurance regulation presents another example.5 Insurance
as an industry in the United States is generally regulated by the states.6
Insurance companies then choose to charter in one of the fifty states,
though no jurisdictional overlap of competing states is present.
Internationally, a notable example is the global competition of securities
markets enabled by the cross listing of firms.” Jurisdictional competition
implies mobility of the regulated firms, to which different jurisdictions try to
appeal—the resident in one jurisdiction may move from that jurisdiction to
another so as to seek the most favorable regulations.

Another form of regulatory competition, the subject of this Article, takes
place within the same regulatory space. Different federal regulators may
engage in competition for authority over the same regulatory matter. The
relevant phenomenon is regulatory overlap—i.e., different agencies sharing
the same regulatory authority.? In the real world, regulatory competition
usually takes hybrid forms, involving elements of inter-regional
competition, interagency regulatory competition, and federal-versus-state
competition. The regulation of the U.S. financial services sector is a salient
example, where competitions among different agencies, states, or even
countries are concurrently present.®

companies tend not to choose to form outside their home state so as to seek regulatory
arbitrage over variations in state corporate law provisions, whereas larger limited liability
companies—like large corporations—tend to form in Delaware).

5. See, eg, Michael K. McShane et al., Regulatory Competition and Forbearance: Evidence
Srom the Life Insurance Industry, 34 J. BANKING & FIN. 522 (2009) (empirically studying the
profitability of the U.S. life-health insurance industry—an industry subject to fragmented
state, and not federal, regulation—during the period between 1999 and 2003 and finding a
positive relationship between the industry’s profitability and regulatory competition
measures for the industry).

6. Se¢e RICHARD S. CARNELL ET AL., THE LAwW OF BANKING AND FINANCIAL
INSTITUTIONS 53943 (4th ed. 2009).

7. Se, eg, John C. Coffee, Jr., Racing Towards the Top?: The Impact of Cross-Listing and
Stock Market Competition on International Corporate Governance, 102 COLUM. L. REV. 1757 (2002)
(arguing that cross-listing presents a new form of regulatory competition worth
encouragement, as the higher disclosure standards enforced by cross-listed exchanges
increase the protection of minority shareholders).

8. To differentiate from jurisdictional competition—in essence, inter-regional
competition of regulations—this Article uses the term “interagency regulatory competition”
to describe competition between agencies for the same regulatory space.

9. For an analysis of competition within the U.S. domestic regulatory system, see
William W. Bratton & Joseph A. McCahery, The New Economics of Jurisdictional Competition:
Devolutionary Federalism in a Second-Best World, 86 GEO. L.J. 201 (1997); Henry N. Butler &
Jonathan R. Macey, The Myth of Competition in the Dual Banking System, 73 CORNELL L. REV.
677 (1988); Kenneth E. Scott, The Dual Banking System: A Model of Competition in Regulation, 30
STAN. L. REV. 1 (1977). For a cross-country analysis of banking regulation, see RICHARD J.
HERRING & ROBERT E. LITAN, FINANCIAL REGULATION IN THE GLOBAL ECONOMY (1995);
James R. Barth et al., A4 CGross-Country Analysis of the Bank Supervisory Framework and Bank
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A. A Fal-Safe System

In addition to its basis in economics, regulatory competition theory has a
root in reliability engineering, a sub-discipline within systems engineering.
Under reliability engineering theory, functionally similar components can
be added to a system to improve its performance and, hence, to prevent its
failure.!® A simple illustration is that having redundant parts and
components in place can prevent the unexpected failure of mechanical
devices such as ships, trains, and cars. Reliability engineering was later
transplanted into the arena of institutional design, where regulatory overlap
theorists argue that principals can choose multiple agents as functionally
similar components in the regulatory system so as to enhance
organizational effectiveness.!! The game theory model behind this is that
redundancy improves the odds of some part of an organization succeeding
in its task, thus reducing the overall likelihood of organizational failure. It
is, therefore, an argument for redundancy and decentralization in
institutional design.!?  Put differently, it may be desirable to intentionally
invoke regulatory overlap such that it serves as insurance against a single
agency’s failure.

In contrast, normal accident theory is a disparate school of thought
opposite from reliability engineering within the discipline of organizational
theory. The term “normal accident” reflects the notion that “given a
system’s characteristics, multiple and unexpected interactions of failures are
inevitable.”!3 Unlike reliability engineering, normal accident theory places
more emphasis on strategic behavior between multiple agencies
concurrently in place, holding that a regulatory system’s reliability is a
function of complex interactions among the agencies as its components. An

Performance, 12 FIN. MARKETS, INSTITUTIONS & INSTRUMENTS 67 (2003).

10. See RicHARD E. BARLOW & FRANK PROSCHAN, MATHEMATICAL THEORY OF
RELIABILITY 163—70 (1965) (establishing conditions under which system stability can be
increased by concurrently having multiple functionally similar components in place).

11. For some early prominent advocacy of overlapping regulatory structure in the
enhancement of government effectiveness, see C.F. LARRY HEIMANN, ACCEPTABLE RISKS
(1997) (examining the implications of Type I and Type II errors and finding that redundant
systems can prevent Type I errors—but raise the probability of Type II errors); Martin
Landau, Multiorganizational Systems in Public Administration, 1 J. PUB. ADMIN. RES. & THEORY 5
(1991); Martin Landau, Redundancy, Rationality, and the Problem of Duplication and Overlap, 29
Pus. ADMIN. REV. 346 (1969) (endorsing public administration redundancy).

12. For arguments in support of agency competition as a guard against regulatory
failure, see Dara Kay Cohen et al., Crisis Bureaucracy: Homeland Security and the Political Design of
Legal Mandates, 59 STAN. L. REV. 673, 710—-11 (2006); Jacob E. Gersen, Overlapping and
Underlapping Jurisdiction in Admimistratwve Law, 2006 SUP. CT. REV. 201, 211-14 (2006); Neal
Kumar Katyal, Internal Separation of Powers: Checking Today’s Most Dangerous Branch from Within,
115 YALE L,J. 2314, 2324 (2006).

13. CHARLES PERROW, NORMAL ACCIDENTS 5 (1984).
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important implication of the theory is that these complex, unintended, or
unforeseen interactions within a regulatory system—instead of enhancing
its stability—may result in an unpreventable failure of the system.!#

B. Reduction of the Principal’s Monitoring Costs

Regulatory competition theorists claim that benefits of regulatory
competition also include that it works as a mechanism to overcome agency
problems: it helps to align principal-agent incentives.!> To illustrate,
pressure from competition between agencies forces them to reveal more
information and to opt for policy choices more consistent with that of the
principal.'6 In a competitive system where two agencies have jurisdiction to
regulate the same activity, as Judge Posner points out, “the competitive
setting will keep each [agency] on its toes.”!7

Enabling regulatory competition may prompt agencies to alert each
other of potential problems within the system, which works to reduce the
monitoring costs of the principal. Furthermore, regulatory competition is
thought to be an information-revelation mechanism to prompt competing
agencies to produce policy-relevant information!® and to develop
expertise.l®

Scholarship also makes the argument that regulatory competition helps
reduce regulatory capture.2 In a situation where multiple regulators
compete with each other, if the prerequisites of separation of information—

14. For an introduction to normal accident theory, see generally PERROW, supra note
13 (laying down the theoretical foundation for normal accident theory as a school of
thought); SCOTT D. SAGAN, THE LIMITS OF SAFETY (1993); Jos A. Rijpma, Complexity, Tight-
Coupling and Reliability: Connecting Normal Accidents Theory and High Reliability Theory, 5 J.
CONTINGENCIES & CRISIS MGMT. 15 (1997).

15.  See Gersen, supra note 12, at 211-12 (arguing that competing agents can be adopted
as a mechanism to manage agency problems).

16. See Anne Joseph O’Connell, The Architecture of Smart Intelligence: Structuring and
Overseeing Agencies in the Post-9/11 World, 94 CALIF. L. REV. 1655, 1702-05, 172729 (2006)
(theoretically modeling the considerations behind delegation to multiple agencies within a
regulatory space, including that concurrent delegation may bring agencies’ policy choices
closer to the ideal preferences of the principal); Michael M. Ting, 4 Strategic Theory of
Bureaucratic Redundancy, 47 AM. J. POL. Scl. 274, 287 (2003).

17. See Richard A. Posner, Regulation (Agencies) versus Litigation (Courts): An Analytical
Framework, in REGULATION VERSUS LITIGATION 11, 24 (Daniel P. Kessler ed., 2012).

18. See Gersen, supra note 12, at 211 (“Congress might use overlapping . . . jurisdiction
as a mechanism for encouraging the development and accurate revelation of information by
agencies.”); Matthew C. Stephenson, Information Acquisition and Institutional Design, 124 HARV.
L.REV. 1422, 1427, 1463 (2011).

19.  See Gersen, supra note 12, at 212—13 (arguing that the use of regulatory overlap is an
Incentive to encourage agencies to develop expertise).

20. See Jean-Jacques Laffont & David Martimort, Separation of Regulators against Collusive
Behavior, 30 RAND J. EGON. 231-34 (1999).
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meaning that each regulator only possesses partial information on the
regulated—and independence of action—meaning that each regulator acts
independently and non-cooperatively without knowledge of its counterpart
regulator(s)’s moves—are satisfied, the costs of collusion between the
regulators are increased. We will note from the subsequent analysis in this
Article that these prerequisites are missing in China’s scenario. With the
costs of collusion increased, the likelihood of regulatory capture is therefore
reduced.?l  In contrast, however, Giovanni Dell’Ariccia and Robert
Marquez’s alternative theoretical model predicts that, in banking
regulation, competition between multiple regulators generates such
externalities that induce regulators to lean toward the adoption of lower
regulatory standards, thus a “competition in laxity.”2?

C. The Adminmistrative Law Perspective

Administrative law, as a related strand, offers some perspective on
regulatory overlap,? building on bureaucratic behavior theories.2* At the
federal agency level, regulatory overlap in the United States may be present
when Congress or the President creates an overlapping delegation with
multiple agencies overseeing the same regulatory matter.2> Regulatory
overlap may also be born as a consequence of independent political
behavior.26 Multiple delegations create a forum within which agencies

21. Id

22.  See Giovanni Dell’Ariccia & Robert Marquez, Competition among Regulators and Credit
Market Integration, 79 J. FIN. ECON. 401, 401-03 (2006).

23. Administrative scholarship explores regulatory overlap to theorize agency
interactions and to facilitate agency coordination. See, e.g., Eric Biber, Too Many Things to Do:
How to Deal with the Dysfunctions of Multiple-Goal Agencies, 33 HARV. ENVTL. L. REV. 1 (2009);
Keith Bradley, The Design of Agency Interactions, 111 COLUM. L. REv. 745 (2011); J.R.
DeShazo & Jody Freeman, Public Agencies as Lobbyists, 105 COLUM. L. REV. 2217 (2005); Bijal
Shah, Uncovering Coordinated Interagency Adjudication, 128 HARV. L. REV. 805 (2015) (discussing
problems of coordination among federal agencies and advocating the vesting of some agency
such as the Office of Information and Regulatory Affairs (OIRA)—or a sub-agency within
OIRA—with overall coordination). (f Jennifer Nou, Agency Coordinators Outside of the Executive
Branch, 128 HARV. L. REV. F. 64, 69-74 (2015).

24. See Jody Freeman & Jim Rossi, Agency Coordination in Shared Regulatory Space, 125
Harv. L. REv. 1131, 1136 (2012) (noting that academic discussions about regulatory
overlap—or redundancy—has largely been in the context of public policy and political
science).

25. For studies on the origins and purposes of overlapping delegation, see generally
Freeman & Rossi, supra note 24; Gersen, supra note 12. Multiple delegations can be
incidental as “by-products of a legislative process that occurs on a rolling basis over time,
producing inconsistencies, ineffeciencies, and unintended consequences.” Freeman & Rossi,
supra note 24 at 1143.

26. See generally DAVID E. LEWIS, PRESIDENTS AND THE POLITICS OF AGENCY DESIGN
30-35 (2003); Jason Marisam, Duplicative Delegations, 63 ADMIN. L. REv. 181, 190-95 (2011)
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compete. Regulatory overlap is therefore thought to be a worthwhile
arrangement as it may spur productive and efficiency-producing agency
competition.?’ At times, fragmented delegation of power creates situations
in which different agencies possess the authority necessary to tackle
different aspects of a larger problem.28 On the side of costs, some scholars
have begun to note the rise in compliance and administrating costs in an
overlapping scenario.??

Regarding regulatory overlap among federal regulators, the focus of
administrative scholarship has been agency coordination: how coordination
works “to minimize inconsistency, maximize joint gains, plug gaps, and
prevent systemic failures.”? Administrative scholarship is particularly
interested in the types of coordination instruments available to overcome
dysfunctions of overlapping agencies.3! In a sense, the center of attention 1s
not the economics of regulatory competition, regulatory overlap, or the
economic justification of coordination to overcome the deficiencies in
regulatory overlap. Therefore, while administrative law scholars marshal
impressive real-world examples of overlapping regulations, there is
nevertheless a disconnect between problems and recommendations; they
are not Inclined to take an interdisciplinary approach—employing
economics, organization theory, sociology, etc.—in conducting their
analyses.

II. REGULATORY OVERLAP AND REGULATORY COMPETITION IN CHINA

A. The Background and the Problem

China enacted its open-door policy to introduce foreign investment on a
massive scale in the late 1970s. Since then, as illustrated in Figure | below,
the annual inflow of foreign investment into China has significantly
increased over the years with only a few exceptions, such as the year 2009,

(claiming duplicative delegations are largely incidental and unintentional creations).

27. See Gersen, supra note 12, at 212 (arguing overlapping delegation can produce
positive goods by generating positive agency competition).

28. See, eg., Jody Freeman & Daniel A. Farber, Modular Environmental Regulation, 54
DUKE L]J. 795, 806-13 (2005); Freeman & Rossi, supra note 24, at 113845 (explaining how
overlapping and fragmented delegations rise and why they are pervasive).

29. Literature mentions duplicative monitoring and enforcement costs. Seg, eg,
Andrew B. Whitford, Adapting Agencies: Competition, Imitation, and Punishment in the Design of
Bureaucratic Performance, in POLITICS, POLICY, AND ORGANIZATIONS 160 (George A. Krause &
Kenneth J. Meier eds., 2003).

30. Freeman & Rossi, supra note 24, at 1149.

31. See, eg, id at 1155-81 (discussing interagency consultation, interagency
agreements, joint policymaking, and presidential management as coordination tools); Nou,
supra note 23.
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when the global economy was in recession after the onset of the financial
crisis.’2 The scale of foreign capital inflow to China far exceeds that of its
similarly situated developing or transitioning country rivals such as India
and Brazil. In 2014, China became the world’s top destination for foreign
direct investment, surpassing the United States, the biggest recipient of
foreign capital among the developed countries, for the first time since
2003.33

Such colossal inflow of foreign capital into China implies lucrative rent-
seeking opportunities for regulatory agencies. Foreign capital is deemed a
particularly valued resource because China is more reliant than other
countries on foreign investment as its engine for economic development—
as shown in Figure 2 below.3* Foreign investment ordinarily comprises as
much as three to five percent of China’s gross domestic product (GDP), in
contrast to one to two percent of the GDP of developed countries like the
United States. This percentage is at times even higher than that of
developing host countries such as India and Brazil.3® Agencies have a
natural inclination to expand to politically rewarding fields or fields where
resources—and, hence, rents—are concentrated;3 it is no exception in
China. The temptation to have a grip on the regulation of foreign
investment leads excess agencies to cluster on the regulatory regime for
foreign investment.

The herding of regulatory agencies and, consequently, of regulation has
caused great concern despite China’s impressive economic success and
continued attraction of foreign investment. As of 2014, the Organisation
for Economic Co-operation and Development (OECD) ranks China first in
its Foreign Direct Investment (FDI) Regulatory Restrictiveness Index, an
index measuring statutory restrictions on FDI in fifty-eight countries;3’

32. ORG. FOR ECON. CO-OPERATION AND DEV. (OECD), FDI SERIES OF BOP aND IIP
AGGREGATES [hereinafter FDI SERIES], available at stats.oecd.org/
viewhtml.aspx?datasetcode=FDI_BOP_IIP&lang=en# (last visited Nov. 13, 2015) (data
extracted for Figure 1 is on file with author); OECD, OECD International Direct
Investment Statistics 2012 10 tbl. 1 (2012), available at http:/ /www.oecd-ilibrary.org/finance-
and-investment/oecd-international-direct-investment-statistics-2012_9789264185722-en
(demonstrating a decrease in the inflow of foreign investment in China in 2009).

33. Se¢ Paul Hannon, China Trumps U.S. for Foregn Investment, WALL ST. . (Jan. 29, 2015,

5:09 PM), http://www.wsj.com/ articles/ china-trumps-u-s-for-foreign-investment-
1422550982 (citing statistics from the United Nations Conference on Trade and
Development).

34.  See FDI SERIES, supra note 32 (data extracted for Figure 2 is on file with author).

35, Seed

36. The economic theory of regulation’s answer to the question of why regulatory
bodies were established in the first place is that “politicians seek politically rewarding fields
to regulate and avoid or exit from the losers.” See Peltzman et al., supra note 1, at 14-15.

37. The Foreign Direct Investment (FDI) Regulatory Restrictiveness Index gauges the
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China is the most restrictive in foreign investment regulation in terms of
both primary industries—e.g., agriculture, mining, etc.—and secondary
industries—e.g., manufacturing, financial services, etc.’® Likewise, the
same problem is exemplified in a survey conducted by the European
Chamber of Commerce in China, which shows that, in the eyes of
respondent foreign investors making investments in China, unpredictable
legislative environments, administrative issues (including a lack of
coordination of different regulators), discretionary enforcement of
regulations, and licensing requirements (i.e., approval requirements) are
among the top regulatory hurdles to doing business in China.3® To address
the problem, one important question needs to be asked: how did the
distinctively pervasive systems of regulatory overlap and regulatory
fragmentation originate?

Figure 1: Inflows of Foreign Direct Investment in Brazil, China, India
& the United States, 1990-2012, US Dollars, Millions
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restrictiveness of a country’s FDI rules by looking at the four main types of restrictions on
FDI: screening or approval mechanisms; foreign equity limitations; limitations on the
employment of foreigners as key personnel; and operational restrictions—“e.g., restrictions
on branching and on capital repatriation or on land ownership.” For the types of
restrictiveness the FDI Regulatory Restrictiveness Index measures, see FDI Regulatory
Restrictiweness Index, OECD, http://www.oecd.org/investment/fdiindex.htm (last visited Sept.
13, 2015).

38. For the FDI Regulatory Restrictiveness Index rankings by country, see OECD FDI
Regulatory  Restrictiveness  Index, OECD, http://stats.oecd.org/Index.aspx?datasetcode=
FDIINDEX# (last updated Nov. 6, 2015).

39. See EUROPEAN UNION CHAMBER OF COMMERCE IN CHINA, EUROPEAN BUSINESS IN
CHINA: BUSINESS CONFIDENCE SURVEY 2015 (2015) available at
http://www.europeanchamber.com.cn/en/publications-business-confidence-
survey#download-table-254; Press Release, European Union Chamber of Commerce in
China, European Companies are Reconsidering Their Strategies in Response to a
Protracted Chinese Economic Slowdown (June 10, 2015),
http://www.europeanchamber.com.cn/en/press-releases/2286.





































































































































































