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DO PEOPLE LIKE NUDGES?

CASS R. SUNSTEIN*

In recent years, there has been a great deal of debate about the ethical questions
associated with "nudges," understood as approaches that steer people in certain directions
while maintaining their freedom of choice. Evidence about people's views cannot resolve
the ethical questions, but in democratic societies (and nondemocratic ones as well), those
views will inevitably affect what public officials are willing to do. Existing evidence,
including a nationally representative sumey, supports six general conclusions. First, there
is widespread support for nudges of the kind that democratic societies have adopted or
seriously considered in the recent past; surprisingly, that support can be found across
partisan lines. While people tend to have serious objections to mandates as such, the do
not have similar objections to nudges. Second, the support drops when people suspect the
motivations of those who are engaged in nudging and when thej fear that because of
inertia and inattention, citizens might end up with outcomes that are inconsistent with
their interests or their values. Third, there appears to be somewhat greater support for
nudges that appeal to conscious, deliberative thinking than for nudges that affect
subconscious or unconscious processing, though this conclusion is highly qualified, and
there can be widespread approval of the latter as well (especially if they are meant to
combat self-control problems). Fourth, people's assessment of nudges in general will be
greatly affected by the political valence of the particular nudges that thej have in mind (or
that are brought to their minds). Fifth, transparency about nudging will not, in general,
reduce the effectiveness of nudges, because most nudges are already transparent and because
people will not, in general, rebel against nudges. Sixth, there is preliminary but suggestive
evidence ofpotential "reactance" against certain nudges.
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INTRODUCTION

The last several years have seen an outpouring of work on "nudges,"

understood as interventions that steer people in particular directions but

that also allow them to go their own way.' A reminder is a nudge; so is a

1. See generally, e.g., RICHARD H. THALER & CASS R. SUNSTEIN, NUDGE (2008) (arguing

that the public's choices are influenced by small factors and that, with knowledge of

behavioral biases, nudges can help people make beneficial rational decisions); RICHARD H.

THALER, MISBEHAVING (2015) (discussing rise of behavioral economics); DAVID HALPERN,
INSIDE THE NUDGE UNIT (2015) (showing how policy experiments, undertaken by the

Behavioural Insights Team, that created solutions in tax, healthcare, crime reduction, and

spurred economic growth); WORLD BANK GRP., WORLD DEVELOPMENT REPORT: MIND,
SOCIETY, AND BEHAVIOR (2015), http://www.worldbank.org/content/dam/

Worldbank/Publicadons/WDR/WDR%202015/WDR-2015-Full-Report.pdf (showing
how the use of human psychology will promote the redesigning of policies that target

people's choices and actions); PETE LUNN, REGULATORY POLICY AND BEHAVIORAL

ECONOMICS (2014) (describing the changes of behaviorally informed politics, how they are

being regulated, and finding new approaches to economic challenges); RHYS JONES ET AL.,
CHANGING BEHAVIOURS (2013) (exploring behaviorally informed approaches in the areas of

health, finance, and the environment); Nudge, 6 REV. PHIL. & PSYCHOL., 341-529 (2015)

(dedicating the entirety of issue three to the topic of nudges); RICCARDO REBONATO,
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warning. A GPS nudges; a default rule nudges. Disclosure of relevant

information (about the risks of smoking or the costs of borrowing) counts as

a nudge. Save More Tomorrow plans, allowing employees to sign up to

give some portion of their future earnings to pension programs, are

nudges;2 so are Give More Tomorrow Plans, allowing employees to sign up

to give some portion of their future earnings to charities.3 A

recommendation is a nudge. A criminal penalty, a civil fine, a tax, and a

subsidy are not nudges because they impose significant material incentives

on people's choices.4

In many nations, public officials have been drawn to nudges, especially

recently.5 In 2009, the United Kingdom created a Behavioural Insights

Team, focused largely on uses of nudges, and choice architecture, to

improve social outcomes; its results have been impressive.6 Nudges play a

large role in recent American initiatives in multiple areas, including

environmental protection, financial regulation, anti-obesity policies, and

education. In 2014, the United States created its own Social and

Behavioral Sciences Team,8 and Germany did so as well.9 With an

emphasis on poverty and development, the World Bank devoted its entire

2015 report to behaviorally informed tools, with a particular focus on

TAKING LIBERTIES (2012); MARK D. WHITE, THE MANIPULATION OF CHOICE (2013).
2. See THALER, supra note 1, at 309-22; see generally SHLOMO BENARTZI, SAVE MORE

TOMORROW (2012).
3. Anna Breman, Give More Tomorrow: Two Field Experments on Altruism and Intertemporal

Choice, 95 J. PUB. EcON. 1349 (2011).
4. On some of the intricacies, see CASS R. SUNSTEIN, WHY NUDGE? 82-84 (2014).

5. See generally HALPERN, supra note 1; LUNN, supra note 1; JONES ET AL., supra note 1;

CASS R. SUNSTEIN, SIMPLER (2013); HOUSE OF LORDS, SCI. & TECH. SELECT COMM.,
BEHAVIOUR CHANGE (2011), http://www.publications.parliament.uk/pa/1d201012/

Idselect/ldsctech/ 179/179.pdf.
6. See LUNN, supra note 1, at 10; see generally HALPERN, supra note 1.

7. See generally SUNSTEIN, supra note 5. For recent evidence in one domain, showing

that calorie labels are having significant effects, see Partha Deb & Carmen Vargas, Wo

Benefits From Calorie Labeling? An Analysis of Its Effects on Body Mass 1-3 (Nat'l Bureau of Econ.

Research, Working Paper No. 21992, 2016). On behaviorally informed approaches,
nudges, and credit cards, see Sumit Agarwal et al., Regulating Consumer Financial Products:

Evidence from Credit Cards, 16-22 (Nat'l Bureau of Econ. Res., Working Paper No. 19,484,
2013).

8. Maya Shankar, Using Behavioral Science Insights to Make Government More Effective,

Simpler, and More People-Friendly, WHITE HOUSE BLOG (Feb. 9, 2015, 12:19 PM),
https://www.whitehouse.gov/blog/2015/02/09/using-behavioral-science-insights-make-

government-more-effective-simpler-and-more-us.
9. Anna Sauerbrey, Opinion, The German Nanny State, N.Y. TIMES, Mar. 3, 2015,

http://www.nydmes.com/2015/03/04/opinion/anna-sauerbrey-the-german-nanny-

state.htmi.
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nudging.'0 Also in 2015, President Obama issued a historic Executive
Order on uses of behavioral sciences in federal agencies, calling for
attention to the assortment of tools standardly associated with nudging."

The reason for the mounting interest should not be obscure. If
governments can achieve policy goals with tools that do not impose high
costs, and that preserve freedom of choice, they will take those tools
seriously. In domains that include savings policy,1 2 climate change,3

poverty,14 and health care,15 among others, behaviorally informed
approaches have attracted considerable attention and often led to concrete
reforms.'6 At the same time, some people have raised serious ethical
concerns and objections.'7 An evident question is whether nudges should
be counted as unacceptably manipulative or as an interference with
freedom, rightly understood.'8 To make progress on the ethical questions,
it would be possible to refer to defining commitments of various kinds-
involving autonomy, dignity, welfare, and self-government-and to ask
whether some, many, or all nudges run afoul of those commitments.19 It

would also be possible to imagine cases in which nudges might have illicit
goals, in which case the question would be how to identify the category of
goals that count as illicit.

This is a normative task, not an empirical one. But while the normative
discussions continue, it is worthwhile to ask some empirical questions.

10. See WORLD BANK GRP., supra note 1.

11. See Exec. Order No. 13,707, 80 Fed. Reg. 56,365 (Sept. 18, 2015).
12. See THALER, supra note 1, at 309-22.
13. See generally NEW PERSPECTIVES FOR ENVIRONMENTAL POLICIES THROUGH

BEHAVIORAL ECONOMICS (Frank Beckenbach & Walter Kahlenborn eds., 2016);
HANDBOOK OF RESEARCH ON SUSTAINABLE CONSUMPTION (Lucia A. Reisch & John
Thogersen eds., 2015).

14. See generally SENDHILMULLAINATHAN & ELDAR SHAFIR, SCARCITY (2013).

15. See generally DOUGLAS E. HOUGH, IRRATIONALITY IN HEALTH CARE (2013).

16. See generally SUNSTEIN, supra note 5.
17. The best discussion is REBONATO, supra note 1; see also the various contributions to

Nudge, 6 REV. PHIL. & PSYCHOL., 341-529 (2015); WHITE, supra note 1; Jeremy Waldron,
It's All For Your Own Good, N.Y. REV. BOOKS (Oct. 9, 2014),
http://www.nybooks.com/articles/archives/2014/oct/09/cass-sunstein-its-all-your-own-
good. Consider in particular this question: "Deeper even than this is a prickly concern
about dignity. What becomes of the self-respect we invest in our own willed actions, flawed
and misguided though they often are, when so many of our choices are manipulated to
promote what someone else sees (perhaps rightly) as our best interest?" Id. at 4.

18. T.M. Wilkinson, Nudging and Manipulation, 61 POL. STUD. 341, 354 (2013).
19. For a preliminary effort, see generally Cass R. Sunstein, The Ethics of Nudging, 32

YALEJ. ON REG. 413 (2015) [hereinafter Sunstein, Ethics of Nudging]. I explore these issues at
length in CASS R. SUNSTEIN, THE ETHICS OF INFLUENCE: GOVERNMENT IN THE AGE OF

BEHAVIORAL SCIENCE (forthcoming Sept. 2016) [hereinafter Sunstein, Ethics oflnfluence].
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What do people actually think about nudging and choice architecture? Do
they have serious ethical objections to official nudges, or to nudges that take
the form of law? Or do they believe that nudges are acceptable or
desirable, even morally obligatory? Do they distinguish among nudges?
What kinds of distinctions do they make?

The answers cannot, of course, dispose of the ethical questions. The
issue is how to resolve those questions in principle, and empirical findings
about people's answers are not decisive.20 Perhaps those answers are
confused, insufficiently considered, based on behavioral biases, or otherwise
wrong. There is a risk that if people are responding to survey questions,
they will not have time or opportunity to reflect, especially if those
questions do not offer relevant facts (for example, about the costs and the
benefits of the policies in question).21

Even if their answers are reflective, perhaps people do not value
autonomy or dignity highly enough, or perhaps they do not quite know
what those concepts mean. Perhaps people pay too little attention to social
welfare,22 or perhaps their judgments about social welfare are off the mark,
at least if they are not provided with a great deal of information. Perhaps
different nations, and different groups within the same nation, offer
different answers, suggesting an absence of consensus.23 Behavioral
scientists would emphasize a related point: people's answers to ethical
questions, or questions about moral approval or disapproval, might well
depend on how such questions are framed; slight differences in framing can
yield dramatically different answers. Those differences are themselves a
nudge; they can have major effects, and they are not easy to avoid. 24

Here is a small example of how ethical judgments can depend on
framing.25 If people are asked whether they think that young people should

20. See Sunstein, Ethics ofInfluence, supra note 19.

21. This is a reasonable concern about people's general approval of compulsory

labeling of genetically modified organisms. See Cass R. Sunstein, Don't Mandate Labeling for

Gene-Altered Foods, BLOOMBERG VIEW (May 12, 2013, 6:00 PM),
http://www.bloomberg.com/news/articles/2013-05-12/don-t-mandate-labeling-for-gene-

altered-foods. This is also a reasonable concern about their favorable attitude toward

mandatory automatic enrollment in "green" energy (in a question that does not specify the

costs or benefits of such energy).

22. See Louis KAPLOW & STEVEN SHAVELL, FAIRNESS VERSUS WELFARE 7-8 (2006).

23. Note, however, that a high degree of consensus is found in Lucia A. Reisch & Cass

R. Sunstein, Do Europeans Like Nudges? (Feb. 27, 2016) (unpublished manuscript),
http://papers.ssrn.com/sol3/papers.cfm?abstract-id=2739118.

24. See generally PERSPECTIVES ON FRAMING (Gideon Keren ed., 2010).

25. See Shane Frederick, Measuring Intergenerational Time Preference: Are Future Lives Valued

Less?, 26 J. RISK & UNCERTAINTY 39, 40 (2003) (showing that people's preferences for life-

saving programs depend on framing).
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be valued more than old people, they will usually say, "certainly not."
They will strenuously resist the idea that government should give a higher
value to young lives than to old ones. But suppose that people are asked
whether they want either (1) to save seventy people under the age of five or
(2) to save seventy-five people over the age of eighty. It is reasonable to
speculate (and evidence confirms) that most people will choose (1), thus
demonstrating that they are willing to value a young person more than an
old one.26 It would be child's play to frame nudges so as to elicit one's

preferred answer to ethical questions.27

Notwithstanding these points, people's answers to carefully designed
questions are interesting because they show patterns of thinking among
those who are not required to spend a great deal of time on those questions.
Such answers can also help to illuminate political, legal, and ethical
problems, and for three different reasons. The first and most important is
that in a democratic society, it is inevitable that public officials will attend to
what citizens actually think. If citizens have strong ethical objections,
democratic governments will hesitate before proceeding (if only because of
electoral self-interest). Such objections can operate as a kind of
presumptive or de facto veto. No public official will entirely disregard a
strongly felt moral concern on the part of significant segments of the public.
And if people do not have moral objections, and if they welcome nudges as
helpful and desirable, public officials will be attentive to their views.
Widespread public approval can operate as a license or a permission slip, or
perhaps as a spur or a prod.28

The second reason is epistemic: people's judgments provide relevant
information about what to think about the ethical issues even if that
information is not conclusive. It is not necessary to make strong claims
about the wisdom of crowds, especially on contested ethical issues, in order
to believe that an ethical judgment, on the part of those who might be
subject to nudges, deserves respectful attention. Public officials should be

26. See Maureen L. Cropper et al., Preferences for Life Saving Programs: How the Public
Discounts ime and Age, 8 J. RISK & UNCERTAINTY 243, 258-59 (1994) (explaining that while
most survey respondents do not decide based only on a person's life expectancy, the fraction
of people who decide to save younger people usually increases concurrently as the ratio of
young to old people saved grows).

27. For evidence, see id.
28. I am bracketing here questions about interest-group dynamics and coalition

formation, which can of course complicate official judgments. Politicians are interested in
many things that bear on reelection, not merely the views of the median voter. And of
course, there are important differences between the Legislative Branch and the Executive
Branch on this count, with the latter frequently having more "space" for technocratic
judgment. See Cass R. Sunstein, The Most Knowledgeable Branch, 164 U. PA. L. REV.
(forthcoming 2016).
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humble and attentive to the views of others, and if strong majorities favor
or oppose nudges, their views are entitled to consideration.

The third reason involves the commitment to democratic self-
government. If that commitment matters, officials should pay attention to
what people think, even if they disagree.29 It is true and important that
people's considered judgments might diverge from what emerges from brief
surveys. And if public officials have a clear sense that an approach would
reduce social welfare, there is a strong argument that they should not adopt
that approach even if people would like them to do so-just as there is a
strong argument that they should adopt an approach that increases social
welfare even if people oppose it.30 But when public officials are uncertain
about whether an approach is desirable, it would be reasonable, in the
name of self-government, for them to give consideration to the views of
members of the public.

As we shall see, current research, including a nationally representative
survey outlined here, supports a single conclusion: at least in general, most
people have no views, either positive or negative, about nud~ging in general; their assessment
turns on whether thej approve of the purposes and effects of particular nudges. As we
shall see, strong majorities tend to be supportive of nudges of the kind that

have been seriously proposed, or acted on, by actual institutions in recent
years.3' This enthusiasm extends across standard partisan lines; perhaps
surprisingly, it unifies Democrats, Republicans, and independents. So long
as people believe that the end is both legitimate and important, they are
likely to favor nudges in its direction. This is an important finding because
it suggests that most people do not share the concern that nudges, as such,
should be taken as manipulative or as an objectionable interference with
autonomy.32 Revealingly, people are far more negative about mandates

29. This statement is not meant to take a stand on contested issues about the precise

role of the representative. The classic study is HANNA FENICHEL PITKIN, THE CONCEPT OF

REPRESENTATION (1967).

30. Public approval or disapproval might also be counted as an ingredient in social

welfare, but at least in general, it is likely to be a modest one. Outside of highly unusual

circumstances, the welfare effect of a requirement of calorie labels, or of automatic

enrollment in a savings plan, will depend on its consequences for behavior and outcomes,
not on whether people like those policies in the abstract.

31. As discussed below, we could easily imagine nudges that would not attract much

support; in fact we will encounter many such nudges. As we shall also see, ethical judgments

about nudges in general might well be a product of examples that readily come to mind (a

point suggesting the potential value of research into the psychology of ethical reactions to

nudges and other policy tools, such as cap-and-trade and taxes). See infia Parts I.C-D.

32. See WHITE, supra note 1, at xiii; Edward L. Glaeser, Paternalism and Psychology, 73 U.

CHI. L. REV. 133, 135 (2006). This conclusion is a qualified one. A small subpopulation,
with libertarian leanings, does seem inclined to reject nudging as such. See David
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and bans, even when they are taken to have perfectly legitimate ends; many
people do care about freedom of choice as such, and they will reject many
well-motivated policies that do not allow for it.A

People are most likely to oppose those nudges that (a) promote what they
see as illicit goals or (b) are perceived as inconsistent with either the interests
or values of most choosers. A more particular finding, one that counts
against some default rules, is that people do not want choice architects to produce
economic or other losses by using people's inertia or inattentzon against them. In
addition, people tend to prefer nudges that target deliberative processes to
those that target unconscious or subconscious processes and may react
against the latter-though they do not by any means rule the latter out of
bounds and will often approve of them as well. When the political valence
of nudging is clear, the evaluation of nudges much turns on that valence,
which reinforces the general view that in most cases, it is people's
assessment of the ends of particular nudges, rather than of nudging as such,
that settles their judgments.

If people focus on particular nudges that they think to be ill-motivated,
intrusive, threatening, or otherwise objectionable, they become likely to
oppose nudges as such, and if they focus on particular nudges of which they
approve, their overall evaluation tends to be positive. Moreover,
transparency about nudging does not, in general, reduce the effectiveness of
nudges, because most nudges are already transparent and because people
will not, in general, rebel against nudges. But this last conclusion must be
taken with caution in light of ambiguities in the very idea of transparency
and preliminary but suggestive evidence of potential "reactance"34 against

Tannenbaum et al., On the Misplaced Politics of Behavioral Policy Intementions (Working Paper
2015), http://home.uchicago.edu/-/davetannenbaum/documents/pardsan%20nudge%
20bias.pdf; see also Janice Y. Jung & Barbara A. Mellers, American Attitudes Toward
Nudges, 11 JUDGMENT & DECISION MAKING 62 (2016) (finding that people who show a
strong desire for control are inclined to reject nudges). As we shall also see, there is
preliminary evidence of some preference for educative over noneducative nudges, as well
as for a concern about nudges that seem to target unconscious or nondeliberative
processes. See generally Ayala Arad
& Ariel Rubinstein, The People's Perspective on Libertarian-Paternalistic Policies (2015),
http://www.tau.ac.il/-aradayal/LP.pdf. My own view is that this evidence raises many
puzzles because there are contexts in which noneducative nudges are preferred, see Cass R.
Sunstein, People Prefer System 2 Nudges (Kind Of), 66 DUKE LJ. (forthcoming 2016), given that
there are some nudges that those with libertarian leanings, and a preference for control,
would undoubtedly favor, either because of their partisan commitments or because those
particular nudges further control and agency.

33. See Sunstein, supra note 32. My own data, discussed below, finds widespread
approval of nudges designed to promote savings and sex education, but widespread
disapproval of mandates with exactly the same goals. See infra Part II.C.3.

34. See generally SHARON S. BREHM & JACK W. BREHM, PSYCHOLOGICAL REACTANCE
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certain nudges.

I. A PRINCIPLED PUBLIC?

I devised a nationally representative survey involving thirty-four nudges.

The survey was administered by Survey Sampling International and

included 563 Americans, with a margin of error of plus or minus 4.1

percentage points. From their responses, two dominant principles emerge.

First, Americans reject nudges that promote what they see as illicit ends

(such as religious or political favoritism). Second, Americans reject nudges

that they view as inconsistent with the interests or values of most choosers.

By contrast, there is widespread support for nudges that are taken to have

legitimate ends and to be consistent with the interests and the values of

most choosers.

It follows that numerous nudges-default rules, warnings, and public

education campaigns-are likely to attract bipartisan support, so long as

people approve of their ends and think that they are consistent with

choosers' values and interests. Several of the policies tested here can be

counted as highly tendentious and arguably manipulative. Nonetheless,
they attracted majority support, with the single (and highly exotic)

exception of subliminal advertising, which surprisingly receives substantial

minority support in the context of efforts to combat smoking and

overeating. It follows that Americans are reluctant to reject nudges as

unacceptably manipulative.35 Their evaluations are dominated by their

assessment of the legitimacy of the underlying ends.36

As we will see, political divisions sometimes affect the level of support,
because Democrats are more favorably disposed toward certain health and

safety nudges than Republicans. In cases that raise strong partisan

differences, such divisions will map onto nudges as well. (It is easy to

imagine nudges that Republicans would support more strongly than would

(1981).
35. Notably, Jung and Mellers, supra note 32, find that people reject this nudge as

manipulative: "Use of increasingly narrower white lines on roadways that create the visual
illusions of speeding up to control vehicle speeding." Id. at 66. This nudge might be taken
to fall in the same category as subliminal advertising because it is taken to fall right on the
line between manipulation and deception.

36. To be sure, provision of information about the consequences of nudges might
unsettle some of people's responses, and perhaps move people in the direction of what
follows from an all-things-considered welfare assessment. If so, any such movements would
be consistent with the general claim here; they would merely reflect a more informed
judgment about what ends would, in fact, be promoted by nudges. For example, people
might be less enthusiastic about compulsory disclosure of uses of GMOs if they were
convinced that such disclosure did not provide useful information and might mislead people.
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Democrats.) But across a wide range, clear majorities of Democrats and
Republicans (and also independents) are in full agreement about what they
support and what they reject.

A. Popular Nudges

In recent years, the federal government has adopted or promoted a large
number of nudges.37 Three of the most prominent include (1) mandatory
calorie labels at chain restaurants38; (2) mandatory graphic warnings on
cigarette packages39 (struck down by a federal court of appeals40); and (3)
automatic enrollment in savings plans, subject to opt-out.41 The nationally
representative sample found substantial majority support for all three
policies, including support for (3), regardless of whether it consists of federal
"encouragement" of such enrollment or a federal mandate for automatic
enrollment imposed on large employers.

About 87 percent of Americans favored calorie labels and 74 percent
favored graphic warnings.42 Both policies had strong majority support
from Democrats, Republicans, and independents. Overall, 80 percent and
71 percent respectively approved of encouraged and mandatory enrollment
in savings plans. Here as well, all three groups showed strong majority
support.43

37. For examples, see generally SUNSTEIN, supra note 5.
38. See Nutrition Labeling of Standard Menu Items in Covered Establishments, 21

C.F.R. § 101.11 (2015).
39. See Cigarette Package and Advertising Warnings: Required Warnings, 21 C.F.R.

§ 1141.10 (2015).
40. On the Federal Drug Administration's (FDA's) effort to require graphic warnings

on packages, see RJ. Reynolds Tobacco Co. v. FDA, 823 F. Supp. 2d 36 (D.D.C. 2011),
affd on other grounds, 696 F.3d 1205 (D.C. Cir. 2012).

41. For discussion of relevant laws and policies, see generally AUTOMATIC: CHANGING

THE WAY AMERICA SAVES (William G. Gale et al. eds., 2009).
42. Note that there were statistically significant differences with respect to calorie labels

between Republicans (77 percent approval) and both Democrats (92 percent approval) and
independents (88 percent approval).

43. Here as well, there were statistically significant differences between Democrats and
Republicans for both policies and between Democrats and independents with respect to
encouragement (Encouraged: 88 percent of Democrats, 73 percent of Republicans, and 75
percent of independents. Mandated: 78 percent of Democrats, 62 percent of Republicans,
and 67 percent of independents).
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Table 1: American Attitudes Toward Prominent Recent
Nudges

Calorie Graphic Federal Federal
labels warnings encouragement: mandate:

(cigarettes) auto- auto-
enrollment enrollment

Total support 87/13 74/26 80/20 71/29

(in
percentages)
Democrats 92/8 77/23 88/12 78/22
Independents 88/12 74/26 75/25 67/33
Republicans 77/23 68/32 73/27 62/38

Three educational campaigns also attracted widespread approval.
Respondents were overwhelmingly supportive of a public education
campaign from the federal government to combat childhood obesity (82
percent approval, again with strong support from Democrats, Republicans,
and independents). Similarly, they were highly supportive of a public
education campaign from the federal government designed to combat
distracted driving, with graphic stories and images (85 percent approval).
About 75 percent of people favored a federal education campaign to
encourage people not to discriminate on the basis of sexual orientation,
though here there was a noteworthy division across party lines-85 percent
of Democrats, 57 percent of Republicans, and 75 percent of independents.

Three other educational campaigns attracted majority support, but at
significantly lower levels and with only minority approval from
Republicans. About 53 percent of Americans favored a federal
requirement that movie theaters run public education messages to
discourage people from smoking and overeating. Democrats showed
higher approval ratings than Republicans (61 percent as opposed to 41
percent, with independents at 51 percent). By a very small majority (52
percent), Americans supported a public education campaign, by the federal
government itself, to encourage people to give money to the Animal
Welfare Society of America (a hypothetical organization) (59 percent of
Democrats, 34 percent of Republicans, and 55 percent of independents;
party was a statistically significant factor). This latter finding seems
surprising; it could not easily be predicted that respondents would want
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their government to design a campaign to promote donations to an animal
welfare society.

About 57 percent of people supported an aggressive public education
campaign from the federal government to combat obesity, showing obese
children struggling to exercise and also showing interviews with obese
adults, who are saying such things as, "My biggest regret in life is that I
have not managed to control my weight," and "To me, obesity is like a
terrible curse." This question was designed to test people's reactions to a
tendentious and arguably manipulative campaign, which might have been
expected to receive widespread disapproval, as it did not. Indeed, one of
the goals of the question was to establish such disapproval-but it was not
found. Here, there was a large disparity between Democrats (61 percent
approval) and independents (60 percent approval) on the one hand and
Republicans on the other (47 percent approval); the difference between the
views of Democrats and those of Republicans views was statistically
significant.

Table 2: American Attitudes Toward Six Educational
CampaignS44

Childhood Distracted Sexual Movie Animal Obesity
obesity driving orientation theaters Welfare (arguably

discrimination Society manipulative

Total support 82/18 85/15 75/25 53/47 52/48 57/43

(in
percentages)

Democrats 90/11 88/12 85/15 61/39 59/41 61/40
Independents 81/19 84/16 75/25 51/49 55/45 60/40
Republicans 70/30 80/20 57/43 41/59 34/66 47/53

Most Americans were also supportive of multiple efforts to use choice
architecture to promote public health and environmental protection. In
recent years, there has been considerable discussion of "traffic lights"
systems for food, which would use the familiar red, yellow, and green to
demarcate health rankings.45  In the United States, the national
government has shown no official interest in these initiatives, but with
respondents in the nationally representative survey, the idea attracted
strong support (64 percent). There was also majority approval of automatic

44. Percentages may not total 100 due to rounding.
45. See Anne N. Thorndike et al., Traffic-Light Labels and Choice Architecture: Promoting

Healthy Food Choices, 46 AM.J. PREVENTIVE MED. 143, 143-44 (2014).
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use of "green" energy providers, subject to opt-out46-perhaps surprisingly,
with support for automatic use of green energy whether it consisted of
federal "encouragement" (72 percent) or instead a federal mandate on large
electricity providers (67 percent).47 In these cases, there were significant
differences across partisan lines, but majorities of Democrats, Republicans,
and independents were all supportive.

Most respondents were in favor of requiring companies to disclose
whether the food they sell contains genetically modified organisms (GMOs)
(86 percent approval).48 There was strong majority support (73 percent) for
a mandatory warning label on products that have unusually high levels of
salt, as in, "This product has been found to contain unusually high levels of
salt, which may be harmful to your health." Perhaps surprisingly, most
respondents (but not most Republicans) approved of a state requirement
that grocery stores put their most healthy foods in prominent, visible
locations (56 percent approval; 63 percent from Democrats, 43 percent
from Republicans, 57 percent from independents). Respondents also
supported a state requirement that people must say, when they obtain their
drivers' license, whether they want to be organ donors (70 percent
approval; 75 percent from Democrats, 62 percent from Republicans, 69
percent from independents).49 For all of these policies, the differences
between Democrats and Republicans were statistically significant.

I also tested five other forms of choice architecture, which I expected to
be far more controversial, but they nonetheless obtained majority support.
The first would list the name of the incumbent politician first on every
ballot. It might be anticipated that this pro-incumbent nudge would be
widely rejected, because respondents might not want the voting process to
be skewed in favor of incumbents and because any effort to enlist order
effects might be seen as manipulative (as indeed it should be).50 But a bare
majority (53 percent) approved of this approach, perhaps because most
people believed that it would promote clarity, perhaps because they did not
see the risk of bias from order effects.5 '

46. See Cass R. Sunstein & Lucia A. Reisch, Automatically Green: Behavioral Economics and
Environmental Protection, 38 HARv. ENVTL. L. REV. 127, 134-35 (2014).

47. On the difficulty of this question, see id. at 136-37.
48. In my view, this is not a good idea. See id. at 130; see also Sunstein, supra note 21.
49. Another study, discussed below, finds that most Americans reject a default rule to

the effect that people would be presumed to be organ donors, subject to opt-out. See William
Hagman et al., Public Views on Policies Involving Nudges, 6 REV. PHIL. & PSYCHOL. 439, 446
(2015).

50. I am grateful to Richard Thaler for suggesting that I test this example, though I
expected, wrongly, that Americans would disapprove of it.

51. This is a case in which it might be confidently predicted that people's judgments
would change if they were provided with more information.
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There was also majority approval (53 percent) for the approach, recently
adopted in Oregon, of automatically registering eligible citizens as voters,
subject to opt-out.52 Interestingly, most Republicans (61 percent) rejected

this approach. One reason might be that they believe that people who do
not take the time to register to vote ought not to be counted as voters.
Another reason might be that they might believe that Oregon's approach
would favor Democrats. Yet another reason might be that such an
approach could perhaps increase the risk of fraud.

By a modest majority, most people (58 percent) also approved of an
approach by which women's last names, upon marriage, would
automatically be changed to that of their husband, subject to opt-out. This
approach obtained majority support from Democrats, Republicans, and
independents. This result is especially noteworthy in view of the fact that
an approach to this effect would almost certainly be unconstitutional as a
form of sex discrimination, even if it tracked behavior and preferences.53

We might expect a difference between men and women on this question,
but notably, 58 percent of both groups approved of this approach.

Finally, there was majority support for a federal labeling requirement for
products that come from companies that have repeatedly violated the
nation's labor laws (such as laws requiring occupational safety or forbidding
discrimination). About 60 percent of participants supported that policy,
with a significant difference between Democrats (67 percent approval) and
Republicans (50 percent approval). There was also majority support for
federally required labels on products that come from countries that have
recently harbored terrorists. This approach attracted 54 percent
approval-56 percent from Democrats, 58 percent from Republicans, and
49 percent from independents.

52. See Russell Berman, Should Voter Registration Be Automatic?, THE ATLANTIC (Mar. 20,
2015), http://www.theadandc.com/politics/archive/2015/03/should-voter-registradon-be-
automatic/388258 (noting the automatic registration bill passed both houses of the
legislature on a party-line vote).

53. See Craig v. Boren, 429 U.S. 190, 200-04 (1976) (holding that Oklahoma's statute
permitting females over the age of eighteen to buy 3.2 percent beer but prohibiting males
under the age of twenty-one from buying the same beer "invidiously discriminates against

males 18-20 years old"). For valuable discussion of the general topic, see Elizabeth F.

Emens, Changing Name Changing: Framing Rules and the Future of Marital Names, 74 U. CHI. L.

REV. 761, 772-74 (2007).
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Table 3: American Attitudes Toward Environmental and
Public Health Nudges

Total
support (in
percentages)

Democrats
Independents
Republicans

GMO Salt Healthy
labels labels food

placemen

86/14 73/27 56/44

89/11
87/13
80/20

79/21
72/28
61/39

63/37
57/43
43/57

Traffic Organ
Lights donor

choice

64/36 70/30

71/29
61/39
57/43

75/25
69/31
62/38

Encouragement
: Green energy

72/28

82/18
66/34
61/39

Table 4: American Attitudes Toward Some Potentially
Provocative NudgeS54

Total support

(in
percentages)
Democrats
Independents
Republicans

Listing
incumbent
politician
first
53/47

58/42
51/49
47/53

Automatic
voter
registration

53/47

63/37
50/50
39/61

Husband's Mandatory
last name manufacturing

label: labor
violations

58/42 60/40

61/40
56/44
57/43

67/33
57/43
50/50

Mandatory
manufacturing
label: aiding
terrorists
54/46

56/44
49/51
58/42

B. Unpopular Nudges

By contrast, twelve nudges were widely disapproved. Of these, seven
involved uses of default rules. Two of these defaults were designed so as to
be not merely provocative but also highly offensive, in the sense of being
violative of widely held principles of neutrality, and strong majorities took
them exactly as they were designed.

Under the first, a state would assume that people want to register as
Democrats, subject to opt-out if people explicitly say that they want to
register as Republicans or independents. Of course, a default rule of this
kind should be taken as an effort to skew the political process (and it would

54. Percentages may not total 100 due to rounding.

Mandate
: Green
energy

67/33

79/21
63/37
51/49
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certainly be unconstitutional for that reason).5 5 The overwhelming

majority of people, including more than two-thirds of Democrats, rejected

this approach (26 percent total approval; 32 percent of Democrats, 16
percent of Republicans, and 26 percent of independents, with statistically

significant differences between Democrats and Republicans). The second

was a state law assuming that people are Christian, for purposes of the

census, unless they specifically state otherwise. Such a default rule could

also be seen as an attempt to push religious affiliations in preferred

directions (and it would similarly be unconstitutional).56 Here too, there

was widespread disapproval (21 percent overall approval; 22 percent of

Democrats, 27 percent of Republicans, and 17 percent of independents).
The third unpopular default rule (completing the set of unconstitutional

nudges) involved a state law assuming that upon marriage, husbands would

automatically change their last names to that of their wives, subject to opt-

out (24 percent total approval; 28 percent of Democrats, 18 percent of

Republicans, and 23 percent of independents). Interestingly, there was no

gender disparity here (just as with the question that involved the opposite

defaults5 7); 24 percent of both men and women approved. With the fourth,
the federal government would assume, on tax returns, that people want to

donate 50 dollars to the Red Cross, subject to opt-out if people explicitly

say that they do not want to make that donation (27 percent approval; 30
percent of Democrats, 20 percent of Republicans, 28 percent of

independents).

The fifth was identical but substituted the Animal Welfare Society for the

Red Cross. Not surprisingly, that question also produced widespread

disapproval (26 percent approval; 30 percent of Democrats, 20 percent of

55. In principle, the problem would be most interesting in an area in which the default
rule tracked reality. If most people are, in fact, Democrats, is it clearly objectionable if a city
or state assumes that they are for purposes of registration? The answer is almost certainly
yes; political affiliations should be actively chosen, not assumed by government. This
principle clearly has constitutional foundations (though it has not been tested): If a voting
district consisted of 80 percent Democratic voters, it would not be acceptable to assume that
all voters intend to register as Democrats. But I am aware that this brief comment does not

give anything like an adequate answer to some complex questions about the use of "mass"
default rules that track majority preferences and values. For discussion, see CASS R.
SUNSTEIN, CHOOSING NOT To CHOOSE 77 (2015).

56. Here as well we could imagine interesting questions if the default rule tracked
reality. If most people in a city or state are Christians, is it so clearly illegitimate to presume,
for purposes of the census, that most people are Christians, subject to opt-out? But with

respect to religion, as with respect to politics, there is a strong social and constitutional norm

in favor of official neutrality, which would be violated even if a particular default reflected

majority preferences and values.

57. See supra note 53.
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Republicans, and 25 percent of independents). Somewhat surprisingly, and
revealingly, the numbers were essentially the same for the two charities,
even though it might be expected that presumed donations for the Red
Cross would be more popular.

With the sixth, state government assumed that state employees would
give 20 dollars per month to the United Way, subject to opt-out. It might
be expected that because state government and state employees were
involved, approval rates might grow. But they did not (24 percent
approval; 26 percent of Democrats, 17 percent of Republicans, and 25
percent of independents). With the seventh, a majority (64 percent)
disapproved of a federal requirement that airlines charge people, with their
airline tickets, a specific amount to offset their carbon emissions (about ten
dollars per ticket), subject to opt-out if passengers said that they did not
want to pay. Interestingly, a strong majority of Democrats (57 percent)
disapproved of this approach, although the number for Republicans was
significantly higher (75 percent).

Table 5: Unpopular Defaults

Democrat Christian Wife's Red Animal United Carbon
registratio on last Cross Welfare Way emissions
n census name Society charge

Total support 26/74 21/79 24/76 27/73 26/74 24/76 36/64

(in
percentages)
Democrats 32/68 22/78 28/72 30/70 30/70 26/74 43/57
Independents 26/74 17/83 23/77 28/72 25/75 25/75 34/66
Republicans 16/84 27/73 18/82 20/80 20/80 17/83 25/75

The five other unpopular nudges involved information and education.
With the first (and most extreme), a newly elected president adopted a
public education campaign designed to convince people that criticism of his
decisions is unpatriotic and potentially damaging to national security.
There was overwhelming disapproval of this campaign (23 percent
approval; 24 percent of Democrats, 21 percent of Republicans, and 22
percent of independents). What is perhaps most noteworthy here is not
majority disapproval, but the fact that over one-fifth of Americans, on
essentially a nonpartisan basis, were in favor of this most unusual public
campaign.

With the second, the federal government adopted a public education
campaign designed to convince mothers to stay home to take care of their
young children. Over two-thirds of respondents rejected this nudge (33
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percent approval; 33 percent of Democrats, 31 percent of Republicans, and
34 percent of independents). The third involved a government
requirement that movie theaters run subliminal advertisements to
discourage smoking and overeating. Here too, there was majority
disapproval (41 percent approval; 47 percent of Democrats, 42 percent of
Republicans, and 35 percent of independents). It is noteworthy and
surprising, however, that over two-fifths of people actually supported this
requirement.

With the fourth, the federal government would require all products that
come from a Communist country (such as China or Cuba) to be sold with
the label "Made in whole or in part under Communism." Slightly over half
of respondents disapproved of this requirement (44 percent approval; 47
percent of Democrats, 43 percent of Republicans, and 42 percent of
independents). With the fifth, a majority (59 percent) also rejected a public
education campaign from the federal government, informing people that it
is possible for people to change their gender from male to female or from
female to male and encouraging people to consider that possibility "if that
is really what they want to do." There is yet another surprise here: this
somewhat adventurous campaign was endorsed by 41 percent of
respondents; note that approval rates differed between Democrats (49

percent), Republicans (29 percent), and independents (38 percent).

Table 6: Unpopular Education Campaigns and Disclosure58

Unpatriotic Stay-at- Subliminal Mandatory Transgender
criticism home- advertising manufacturing

mothers label:
Communism

Total support 23/77 33/67 41/59 44/56 41/59

(in
percentages)
Democrats 24/76 33/67 47/53 47/53 49/51
Independents 22/78 34/67 35/65 42/58 38/62
Republicans 21/79 31/69 42/58 43/57 29/71

C. Why Are Some Nudges Unpopular?

1. Implicit Principles

What separates the approved nudges from the rejected ones? Two

58. Percentages may not total 100 due to rounding.
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principles seem to dominate the cases. First, people reject nudges that thej take
to have illegitimate goals. In a self-governing society, for example, it is
illegitimate to attempt to convince people that criticism of a public official is
unpatriotic. At least in the United States, nudges that favor a particular
religion or political party will meet with widespread disapproval, even
among people of that very religion or party.59 This simple principle justifies
a prediction: Whenever people think that the motivations of the choice
architect are illicit, they will disapprove of the nudge. To be sure, that
prediction might not seem terribly surprising, but it suggests an important
point, which is that people will not oppose (for example) default rules and
warnings as such; everything will turn on what they are nudging people
toward.60 By contrast, mandates do run into some opposition simply
because they are mandates.6' When there are partisan differences in
judgments about nudges, it is often because of partisan disagreement about
whether the relevant motivations are legitimate. Resolution of such
disagreements would of course depend on judgments having nothing to do
with nudging as such.

Second, people oppose nudges that thg perceive as inconsistent with the interests
or values of most choosers. The most direct evidence is the finding that while
most people support automatic name change for women, they reject
automatic name change for men. The evident reason is that the former
tracks people's interests and values (at least in general), while the latter
countermands them.62 Any default rule, of course, is likely to harm at least
some people; some people will want, for good reason, to opt-out, and some
people who want to opt-out will not do so, perhaps because of inertia and
procrastination. This point is a potential objection to default rules in
general.63

59. We could, of course, imagine a nation in which favoritism on the basis of religion or
party would attract widespread support and might be seen as analogous to a default rule in
which women's last name changed to that of their husband (which was approved by a
majority of respondents here). In such a nation, a default rule in favor of the most popular
party, or the dominant religion, might be taken to track people's preferences and values, and
not to be a violation of the governing conception of neutrality at all. See supra notes 44, 48-
49 for brief accounts of the competing view.

60. The striking findings of "partisan nudge bias" are fully consistent with this claim.
See the discussion of Tannenbaum et al., supra note 32.

61. See supra tbl. 2. (noting opposition to five proposed nudges)

62. Here as well, we could easily imagine a population that would reverse these results.
Suppose that one believes that automatically assuming that wives take their husbands' last
names undermines sex equality, and that automatically assuming that husbands take their
wives' last names promotes sex equality. For those who have these beliefs, and are
committed to sex equality, reversing the majority's views might seem attractive.

63. See REBONATO, supra note 1, at 82-83; Ryan Bubb & Richard H. Pildes, How
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By itself, however, that fact is not enough to produce public opprobrium.
Recall that there is majority approval for automatic voter registration and
automatic enrollment in pension plans and green energy, apparently
because respondents think that those nudges are in most people's
interests.64 Recall too that most respondents are favorably disposed toward

public education campaigns designed to combat obesity and discrimination
on the basis of sexual orientation. By contrast, most people oppose public
education campaigns to encourage women to stay at home and to inform
people that they can change their gender, apparently on the ground that
those campaigns are inconsistent with what people regard as prevailing
interests and values.65

When people are deciding whether to favor default rules, the size of the
group of disadvantaged people undoubtedly matters. If a default rule
harms a majority, it is unlikely to have much appeal. If the disadvantaged
group is large (but not a majority), people might reject a default rule and
favor active choosing instead. The precise nature of this principle remains
to be tested, but most respondents appear to accept an important third
principle: before certain losses can occur, people must afirmatively express their wishes.
The principle forbids the state from taking certain goods by default.66 It is

Behavioral Economics Trims Its Sails and Why, 127 HARV. L. REV. 1593, 1599 (2014)

(contending that while the opt-out option exists in theory, it is rarely used in practice).
64. Note, however, that savings defaults are importantly different from green defaults.

The former are adopted because they are in the interest of choosers; money that would go to
take-home pay goes into savings, and so choosers do not lose anything on net (while also
saving for retirement). The latter are adopted because they help to solve a collective action
problem. With respect to green defaults, the question did not specify whether people would
have to pay for green energy. Not surprisingly, people are more likely to opt-out if they
would. See Simon Hedlin & Cass R. Sunstein, Does Active Choosing Promote Green Energy Use?
Experimental Evidence, ECOLOGY L.Q. (forthcoming 2016).

65. To be sure, there is an ambiguity in these findings. Do respondents reject nudges
that are (a) inconsistent with their own interests or values or (b) inconsistent with the interests
or values of most choosers? On this question, the findings here do not provide a clear test.
When respondents reject nudges, they probably believe that the nudges that are inconsistent
with their own interests or values are also inconsistent with the interests or values of most
choosers. It would be interesting and possible to pose questions that would enable us to
choose between (a) and (b). Consider here the important finding that when a nudge is said
to be targeted at "you," people are less likely to support it than when it is said to be targeted
at "people in general." James F.M. Cornwell & David H. Krantz, Public Policy for Thee, But
Not for Me: Varing the Grammatical Person of Public Policy Justifications Influences Their Support, 5
JUDGMENT & DECISION MAKING 433 (2014). My own study implicitly assumes the "people
in general" frame.

66. Whether this principle is triggered will depend on a theory of entitlement, from
which any account of "losses" will flow. In the questions here, that issue is not especially
complicated. If a default rule will ensure that people give money to specified charities

(subject to opt-out), it will impose a loss. But we could imagine harder cases-as, for
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relevant here that most respondents favor a state requirement that when
obtaining their drivers' license, people must indicate whether they want to
be organ donors (and thus favor active choosing), even though another
survey, discussed below, finds that most Americans reject a default rule in
favor of being an organ donor.67 The apparent idea involves the central
importance of individual consent. Without that consent, the government
may not take things that people currently have. The boundaries of this
principle remain to be specified. People are willing to approve of automatic
enrollment if it will protect their future selves (as in the case of pensions)
and also if it will protect the environment. Most people do not oppose the
tax system as such. But "takings" seem to raise a red flag.

Note in this regard that strong majorities of people reject automatic
charitable donations of diverse kinds. The apparent concern is that, as a
result of inertia, procrastination, or inattention, people might find
themselves giving money to a charity even though they do not wish to do
so. We might therefore complement the third principle with a fourth and
narrower one, which can be seen as a specification: most people refect automatic
enrollment in charitable giving programs, at least if thej are operated by public
institutions. Though it does not involve money, the case of carbon offsets can
be understood in similar terms; while it does not involve a charitable
donation and instead might be seen as an effort to prevent a harmful act,
people appear to want active consent.68 As noted, we do not yet know the
exact limits of apparent public skepticism about default rules that would
give away people's money without their active consent,6 9 but there is no
doubt that such skepticism exists.

We have seen that people generally favor disclosures that, in their view,
bear on health and safety (salt content, GMOs). At the same time, the
results leave open the question whether and when people will favor
mandatory disclosures that involve political issues associated with
production of a product rather than the health and environmental effects of
a product itself. Americans seem closely divided on that question. With
repeated violations of the nation's labor laws, and nations that harbor
terrorism, such disclosure achieved majority support-but not with
products coming from Communist nations. People might well demand a
certain threshold of egregiousness, in terms of the behavior of those who

example, with adjustments in the social security program where losses and gains might not
be self-evident and might be subject to framing.

67. See infia Part IID.
68. Framing might matter here, and note that in Sweden most citizens are supportive.

See Hagman et al., supra note 49.
69. A natural question is whether people would reject an automatic donation program

from private employers, subject to opt-out.
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produce a good or service, before they will want to require disclosure of
that behavior. On this question, partisan differences are to be expected,
because people will disagree about whether the relevant threshold has been
met, and about what it exactly is.

It is tempting, and not inconsistent with the data, to suggest that people's
reactions to nudges also show the influence of a fifth principle: People reject
nudges that thg regard as unacceptably manipulative.70 The subliminal
advertising finding can be taken as support for this principle. But what
counts as unacceptable manipulation71 ? Most people are in favor of
graphic warning labels on cigarettes; they like default rules (if consistent
with people's values and interests); a majority favors a mandatory cafeteria
design to promote healthy eating; people approve of a graphic campaign to
discourage distracted driving; with respect to obesity, a majority favors a
somewhat tendentious public education, one that could plausibly be
characterized as manipulative. No one likes manipulation in the abstract,
but there does not appear to be many cases in which people are willing to
reject nudges as unacceptably manipulative, at least if they have legitimate
ends and are taken to be in the interest of most choosers.

2. Partisanship

What is the role of partisan differences? Democrats and Republicans
will sometimes disagree, of course, about whether the goals of a particular
nudge are illicit, and they will also disagree, on occasion, about whether a
nudge is consistent with the interests or values of choosers.72 For example,
those who disapprove of abortion will be especially likely to support nudges
that are designed to discourage abortion; those who do not disapprove of
abortion will be unlikely to support such nudges. Imagine an anti-abortion
nudge in the form of a law requiring pregnant women seeking abortions to
be presented with a fetal heartbeat or a sonogram. We can predict, with a
high degree of confidence, that Democrats would show lower approval
ratings than Republicans. My own study on Amazon's Mechanical Turk
finds exactly that: Only about 28 percent of Democrats approve while 70
percent of Republicans do so.73  With respect to a public education

70. In fact, I hoped to provide general support for that principle, but was unable.

71. See Jung & Mellers, supra note 32, at 66-68 (finding public disapproval of visual
illusion designed to promote safety on the highways).

72. For the discussion of "partisan nudge bias," see Tannenbaum et al., supra note 32.
73. The precise question asked people whether they approve or disapprove of a "state

requirement that pregnant women must see a sonogram of their fetus, and hear its
heartbeat, before proceeding to have an abortion." Interestingly, only about one-third of
independents approved, essentially the same as Democrats.
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campaign informing people that they can change genders, the significant
difference between Democrats and Republicans should not exactly come as
a big surprise.

But there is another and more general division as well. Even when
majorities of Democrats, Republicans, and independents support a
particular initiative, the level of support is sometimes higher within one
group than within another.74 Even if the underlying end is broadly
shared as it is, for example, in the area of public health-some subset of
Republicans sometimes seem skeptical of government nudges, taken as
such, and will therefore disapprove of them even if thej do accept the legitimacy of the
end and do not think that the nudge is inconsistent with choosers' interests or values.
Some Republicans, and undoubtedly some Democrats and independents,
appear to support another principle: there should be a rebuttable presumption
against nudging at least if the government can avoid it.75 The survey does not
provide conclusive evidence that some people embrace this principle, but it
is highly suggestive. Many people reject graphic health warnings on
cigarette packages (26 percent), an educational campaign for childhood
obesity (18 percent), an educational campaign for distracted driving (15
percent), and a traffic lights system for food (36 percent). It is reasonable to
infer that those who oppose such nudges agree that they have legitimate
ends and are in the interest of most choosers-but nonetheless do not favor
government intervention.

It is important to see that the strength of any anti-nudge presumption
will vary with the particular issue, with partisan affiliations, and with
competing views about the role of government.76 In some of the cases,
Republicans are more skeptical of nudges than are Democrats. With
calorie labels and childhood obesity campaigns, for example, there are
significant differences in the levels of support within the two groups, even
though majorities of both are supportive. But in some cases, Republicans
are undoubtedly more enthusiastic about nudges than are Democrats, as in

74. It would of course be easy to design nudges that would show an opposite pattern, as
with nudges that influence people in directions that are most favored by Republicans. See
Tannenbaum et al., supra note 32.

75. For the findings that those with libertarian leanings tend to disapprove of nudges as
such, see id.; see also Jung & Mellers, supra note 32 for the evidence that those who favor
control, and who tend to show "reactance," tend to oppose nudges. These are important
findings, but I wonder if everything depends on the content of the nudges that are tested.
Perhaps a survey could be devised with nudges that libertarians would particularly
approve-say, educational campaigns designed to promote respect for private property.

76. Hagman et al., supra note 49, offer some supportive findings on this count. For
example, those with an individualistic worldview, as such, were more likely to disapprove of
nudges. See id. at 442-43.
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the case of the anti-abortion nudge.77 The fact that few such cases are
found here is an artifact of the particular questions. If the issue involved
automatic enrollment in programs by which high-income earners
automatically receive capital gains tax benefits, for example, we can
predict, with some confidence, that Republicans would be more supportive
than Democrats. Evidence supports that prediction.78

Nationally representative surveys in Europe find strikingly similar
results.79 In the United Kingdom, Germany, Denmark, Hungary, France,
and Italy, citizens are broadly supportive of nudges that attract support in

the United States, and generally oppose nudges that Americans oppose

(such as subliminal advertising and default payments to charities). Indeed,
the levels of support are close to those in the United States, suggesting the

possibility that, in a wide array of nations, people are in essential

agreement.80 To be sure, there are some differences. Puzzlingly, nudges

attract somewhat lower levels of support in Denmark and Hungary than in

other nations. But to date, the basic story seems to be one of an

international consensus, at least across those nations for which we have

data.

3. Nudges vs. Mandates

I have suggested that many people are skeptical of mandates, even if they

have legitimate ends. To test that proposition, I used Amazon's

Mechanical Turk (with 309 participants) to test people's reactions to three

pairs of initiatives. The initiatives involved savings (with a 3 percent

contribution rate), safe sex education, and education about intelligent

design. In all cases, the nudge was far more popular than the mandate (and

received majority support), and indeed, in all cases, the mandate ran into

majority disapproval. So long as people could opt-out, the savings initiative

received 69 percent approval; same-sex education, 77 percent; and

intelligent design, 56 percent. As mandates, the three fell to approval rates

of 19 percent, 43 percent, and 24 percent respectively.

Consistent with other findings, it follows that most people do oppose

mandates as such, even when they are enthusiastic about the underlying

ends and are supportive of nudges that are designed to promote those ends.

We have seen that majorities of Americans have no general view about

nudges as such; their assessments turn on the principles outlined here.

With mandates, many people do have a general view, and it is not

77. See Tannenbaum et al., supra note 32, at 8.
78. Id.
79. See Reisch & Sunstein, supra note 23.
80. See id.

200 [68:2



DoPEOPLELIKENUDGES?

favorable. Of course it is also true that people would support mandates of
various kinds, especially when harm to others is involved (as in the case of
the criminal law and many regulatory requirements).

An important study by Janice Jung and Barbara Mellers reaches similar
conclusions.8' They ask about twenty-three nudges, including automatic
enrollment in savings plans, graphic warnings on cigarettes, spending alerts
for consumers whose credit card use is approaching the limit, default
displays in grocery stores that make healthy goods conspicuous and easier
to reach, and default food orderings in school cafeterias, with salads and
lower calorie foods to promote healthy choices. One of their central
findings was that majorities of Americans supported most of these nudges.
I will return to their study, because it has some important wrinkles.

D. Sweden and the United States

Surveying 952 people in Sweden and the United States, William
Hagman, David Anderson, Daniel Vastfjall, and Gustav Tinghog similarly
find that strong majorities of both Swedes and Americans support a variety
of nudges.82 The significance of the conclusion is fortified by the fact that
along many dimensions, Swedes and Americans differ-and yet their
ethical evaluations are remarkably similar. Consider five examples, each
involving classic nudges from private or public institutions:

[(1)] "Energy conservation" [(social norms).] Most households today
are over consuming energy, which leads to a waste of resources both
for the household and society. Therefore energy companies that
succeed in decreasing the average energy consumption among
households receive government subsidies. To motivate households to
lower energy consumption, an energy company attached some
complementary information to the energy bill. The added
information contained a comparison of energy consumption between
the customer's household and other households in the neighborhood.
If the costumer's energy consumption was lower than the neighbors',
a happy smiley face was shown on the bill. However, if the
customer's energy consumption was higher than the neighbors', a sad
face was shown. The idea with this intervention is that the feedback
that these faces give will have a positive effect on the energy
consumption of the households.
[(2)] "Avoiding tax evasion" [(appealing to conscience).] Many
countries have a problem with their citizens not paying taxes, which

81. SeeJung & Mellers, supra note 32.
82. Hagman et al., supra note 49, at 439.

20161] 201



ADMINISTRATIVE LA WREVIEW

costs society a considerable amount of money. Some countries have
therefore started to send out information to the taxpayers with the
encouraging message "To pay your taxes is the right thing to do".
The idea with this intervention is to give tax evaders a bad conscience
and therefore increase their motivation to pay their taxes....
[(3)] "Smoking discouragement" [(graphic warnings).] Smoking often
leads to addiction and has a negative effect on the health of the
individual. To more clearly show the negative effects of smoking,
many countries have started to add deterrent pictures on the cigarette
packages. These images display damaged organs that can be a
consequence of long-term smoking. The idea with this intervention is
to discourage people to start smoking and motivate people who are
smokers to quit.
[(4)] "Cafeteria re-design" [(accessibility).] Overconsumption of
calorie rich food can lead to a deteriorating health. In an attempt to
get their employees to eat healthier, a company rearranged its
cafeteria. Healthy food was placed at eye-level and easily available
for the visitors of the cafeteria. Unhealthy food, such as candy or
snacks [,] was placed behind the counter to make it less visible and
accessible for the visitors in the cafeteria. The idea with this
intervention is to encourage the consumption of healthier alternatives
to improve the health of the employees....
[(5)] "Food labeling" [(disclosure).] It can be difficult to tell which
food products are healthy and which are not; therefore, a food chain
started to label their products with stickers which look similar to a
green and red stoplight or traffic signal. Healthy food, which is rich
in minerals, vitamins, and has a low amount of fat and sugar are
marked with a green tag. Unhealthy food, which is rich in fat and
sugar, and has a low amount for minerals and vitamins receive a red
tag. The idea with this intervention is to make it easier to make
healthy choices.83

Hagman et al. find that over 80 percent of both Swedes and Americans
think that the tax evasion policy is acceptable. Over 80 percent favor
disclosure to promote healthy choices (86.9 percent of Swedes and 83.8
percent of Americans). Hagman et al. find comparably high levels of
support for both smoking discouragement policy (81.6 percent of Swedes
and 72.6 percent of Americans) and cafeteria re-design (82.6 percent of
Swedes and 76.4 percent of Americans). About two-thirds of both Swedes
(66.4 percent) and Americans (67.1 percent) support the energy

83. Id. at 444-45.
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conservation nudge.84

Consistent with expectations, Swedes are somewhat more enthusiastic

than Americans about nudges, but only two of the tested nudges fail to

attract majority support in either country, with 42.9 percent and 45.7

percent of Americans (but over 60 percent of Swedes) favoring these:85

[(1)] Organ donation [(default rule).] There is currently a lack of

organ donors in many countries. In some places, to become an organ

donor the individual has to make an active choice and register as an

organ donor with the appropriate authority. If no choice is registered,
the individual is assumed to be unwilling to donate in event of an

accident (so called Opt-In). In previous surveys most people report

that they are willing to be an organ donor but have not registered.

One way to increase the number of organ donors could be to

automatically enroll people as organ donors unless otherwise specified

(so called Opt-Out). In other words, it is up to the individual to

register at the appropriate authority if they are unwilling to donate

their organs in the event of an accident. The aim with this

intervention (Opt-Out) is to increase the number of organ donors. [(2)]

Climate compensation [(default rule).] Carbon dioxide emissions in

connection with flying have a negative effect on the environment.

To compensate for this, there is usually a voluntary fee that travelers

can add to the final price. The money from this fee goes to projects to

reduce emissions of carbon dioxide to a corresponding level of the

emission caused by the flight. To increase the number of

travelers that choose to pay the climate compensation fee, it can

automatically be added to the final price. Then, if a traveler does not

want to pay the fee, the traveler instead has to make an active choice

not to pay the fee (also known as Opt-Out). The idea with this

intervention (Opt-Out) is to increase the number of travelers that

compensate for climate.86

What accounts for the majority's rejection of these nudges in the United

States (and significant opposition in Sweden as well)? It is reasonable to

speculate that the answer lies in this ethical principle, consistent with my

own study presented above: choice architects should not produce losses by using

people's inertia or inattention against them. For decisions that have a significant

degree of moral sensitivity (organ donation) or sheer cost (climate change

compensation), many people reject a default and favor active choosing.

The apparent idea-for which more empirical testing would be desirable-

84. Id. at 447.
85. Id. at 447.
86. Id. at 444-45.
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is that if a default rule would lead people to end up with an outcome that is
morally troubling (to them) or expensive (for them), that rule is
objectionable and active choosing is much better.87

We could confidently predict widespread disapproval of a default rule
announcing that voters will, by default, be taken to support incumbent
politicians (subject to opt-out), or that employees will, by default, give 10
percent of their earnings to their employer's children, or to their employer's
favorite charity. Consistent with the findings in Part I, it is reasonable to
think that in evaluating defaults, people are sensitive to the question
whether the result is to track the desires and values of all or most of the
population that is subject to them.

That lesson is a significant one, but the most important finding is the
apparently widespread endorsement of nudges, whether the goal is to
protect third parties (as in the case of tax evasion) or the self (as in the case
of smoking discouragement).88 In general, Hagman et al. find that larger
percentages of people are supportive of third-party nudges, but the
difference is not large, and many nudges that are designed to protect the
self receive substantial support.89 Not surprisingly, Hagman et al. also find
that those with an individualistic worldview are (somewhat) less likely to
embrace nudges.90 More strikingly, they find that respondents who are more
prone to analytical thinking are less likely to see nudges as intruding on freedom of
choice.9' It may be that analytical thinkers are more able to see that the
relevant nudges sufficiently preserve freedom, whereas others have a more
immediate and visceral reaction, leading to a more skeptical (and
erroneous) conclusion.

The Swedish-U.S. differences remain noteworthy even in the midst of

87. For relevant discussion, see Sunstein, supra note 5, at 88.
88. A qualitative study in the specific context of health behavior finds similar results.

See Astrid F. Junghans et al., Under Consumers' Scrutiny--An Investigation into Consumers' Attitudes
and Concerns About Nudging in the Realm of Health Behavior, 15 BMC PUB. HEALTH 336, 336,
348-49 (2015). The central conclusion is that "most consumers approve of the concept,
especially in the realm of health behavior, given particular conditions: 1. Nudges should be
designed for benefiting individuals and society; 2. consumers comprehend the
decisionmaking context and the reasoning behind the promotion of the targeted behavior.
Interviews revealed very limited concerns with manipulative aspects of nudges." Id. at 336.
The authors add:

For governments currently employing or considering the implementation of nudges
and paternalistic strategies into their range of policy instruments [,] the findings speak
in favor of such strategies despite criticisms from some scholars and media while
simultaneously call for more information about nudges.

Id. at 348.
89. Hagman, supra note 49, at 448, 452.
90. Id. at 439.
91. Id.
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the general agreement between people in the two nations. It would of
course be valuable to test diverse categories of nudges and to see what kinds
of division might emerge. We could explore whether there are systematic
differences between "harm-to-self' nudges and "harm-to-others" nudges.
For reason suggested above, the former might well be more controversial
than the latter, at least as a general rule. But everything is likely to depend
on the nature of the particular nudge. Some "harm-to-self' nudges, such as
calorie labels and automatic enrollment in pension plans, might well attract
more support than some "harm-to-others" nudges, such as default rules
that promote use of environmentally-friendly (but expensive) energy
providers.9 2

We could also see whether people reject particular categories of
nudges-for example, those that seem to involve especially personal or
intimate choices. It is fair to assume that both Swedes and Americans
would be unhappy with a system of "default spouses." Consistent with the
national survey presented above, it is also fair to assume that Swedes and
Americans would reject nudges that seem not to promote, or to reduce, the
welfare of those they affect. Consider nudges that would promote
dangerous activities or unhealthy eating, or that would encourage behavior
that people generally believe to be harmful to third parties or otherwise
unethical. We could easily imagine a nationally representative survey that
would find widespread opposition to nudges that fall in such categories.

II. NUDGING SYSTEM 1

A. Two Sstems

In behavioral science, it has become standard to distinguish between two
families of cognitive operations in the human mind: System 1, which is fast,
automatic, and intuitive, and System 2, which is slow, calculative, and
deliberative.9 3 System 1 is distinctly associated with identifiable behavioral
biases, especially in unfamiliar or unusual situations.94 To be sure, System

2 can and does err; some math problems are hard, and people can perform

exceedingly well through fast and frugal heuristics.9 5 Any professional

tennis player has an educated System 1 and tends to know exactly what

shot to hit in an instant; something similar can be said about experienced

92. See generally Hedlin & Sunstein, supra note 64.
93. See DANIEL KAHNEMAN, THINKING, FAST AND SLOW 20-21 (2011).
94. See id. at 415-16.
95. See generally GERD GIGERENZER ET AL., SIMPLE HEURISTICS THAT MAKE US

SMART (1999). An excellent discussion of the underlying debate is MARK KELMAN, THE

HEURISTICS DEBATE (2011).
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doctors, lawyers, and engineers.96 But there is a close connection between
behavioral biases and the automatic system.

Because of the operation of System 1, for example, many people show
"present bias," focusing on the short-term and downplaying the future.97

People sometimes deal poorly with probability, in part because they use
heuristics, or mental shortcuts, that sometimes lead them in unfortunate
directions.98 With respect to probability, people's intuitions can go badly
wrong, in the sense that they can produce serious mistakes, including life-
altering ones.9 9 Most people also tend to be unrealistically optimistic.00

With the distinction between deliberative and automatic processing in
mind, we might want to distinguish between nudges that address System 1
and nudges that address System 2.101 Many of the most powerful
arguments against nudging appear to focus on "System 1 nudges" and to
suggest that they are distinctly objectionable.0 2 If government or the
private sector is attempting to influence people by targeting or exploiting
their automatic systems, or by enlisting their biases, it might seem to be
engaged in manipulation and to be treating people without respect.03 It
might also appear to be disparaging their agency. On this view, nudges
that inform System 2 might seem far better because they help people to
reflect, or to improve, their deliberative capacities.104

B. Which Nudges Do People Prefer?

But do people actually care about the difference? Exactly when and
how? These questions can be tested, as Gidon Felsen and his colleagues
have shown.05 Notice, for example, the difference between two scenarios,
involving nudges that are designed to increase savings:

96. See GARY KLEIN, SEEING WHAT OTHERS DON'T (2015); GARY KLEIN, SOURCES

OF POWER 33-34 (1998).
97. For references and discussion, see SUNSTEIN, supra note 4, at 35-36.
98. See KAHNEMAN, supra note 93, at 428-30.
99. For a powerful demonstration, see Daniel Chen et al., Decision-Making under the

Gambler's Fallacy: Evidence fom Asylum Judges, Loan Officers, and Baseball Umpires, 131 QJ. Econ
(forthcoming May 2016), http://qje.oxfordjournals.org/content/early/2016/03/23/

qje.qjwOl 7.full.pdf+html.
100. See generall TALI SHAROT, THE OPTIMISM BIAS (2011).

101. This distinction is tested at least indirectly in Arad & Rubinstein, supra note 32.
102. This is one way to read Till Grine-Yanoff & Ralph Hertwig, Nudge Versus Boost:

How Coherent Are Policy and Theog, 26 MIND & MACHINES 1 (2015).
103. See Waldron, supra note 17.
104. See Grtine-Yanoff& Hertwig, supra note 102. For detailed discussion, see Sunstein,

supra note 32.
105. See Gidon Felsen et al., Decisional Enhancement and Autonomy: Public Attitudes Toward

Overt and CovertNudges, 8JUDGMENT & DECISION MAKING 202, 203 (2012).
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[(1)] The new design works like this-with every annual salary
increase you are provided information in the form of a series of icons
representing tropical beaches that shows how much extra leisure you
are likely to be able to afford during your retirement by investing
different percentages of your increased salary; larger investments now
translate into more retirement savings later. You can still choose to
keep the entire salary increase instead of investing it, but the
information provided results in a subconsciously-driven bias towards
investment; in other words, the decision to invest is made more likely
as a result of subconscious deliberation. Studies have shown that
implementing this policy leads to an increase in retirement
savings....
[(2)] The new design works like this-with every annual salary
increase you are provided information in the form of a detailed table
of your earnings that shows how much extra money you are likely to
have during your retirement by investing different percentages of your
increased salary; larger investments now translate into more
retirement savings later. You can still choose to keep the entire salary
increase instead of investing it, but the information provided results in
a consciously-driven bias towards long-term investment; in other
words, the decision to invest is made more likely as a result of
conscious deliberation. Studies have shown that implementing this
policy leads to an increase in retirement savings.0 6

The difference is that (1) exploits a "subconsciously-driven bias" whereas
(2) does not. Or consider the difference between two approaches designed
to promote healthy eating:

[(1)] The new design works like this-the cafeteria has been revamped
so that unhealthy foods, such as candy bars, potato chips, and the like
are not as conveniently located. You can still choose whichever foods
you would like, but moving the location of the unhealthy food in the
cafeteria results in a subconsciously-driven bias towards healthy eating
choices; in other words, the decision to eat healthy foods is made
more likely without the need for conscious deliberation. Studies have
shown that implementing this policy leads to healthier eating habits.
[(2)] The new design works like this-the cafeteria has been revamped
so that all foods have their nutritional content clearly displayed. You
can still choose whichever foods you would like, but the nutritional
information results in a consciously-driven bias towards healthy eating
choices; in other words, the decision to eat healthy foods is made
more likely as a result of conscious deliberation. Studies have shown
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that implementing this policy leads to healthier eating habits.0 7

Here as well, the difference is between an approach that targets a
"subconsciously-driven bias" and one that focuses on "conscious
deliberation." Such questions allow for a test of this hypothesis, connected
with the earlier discussion of manipulation: People are more likely to object to
nudges that appeal to unconscious or subconscious processes. Surveying 2,775 people
in Canada and the United States, Felsen et al. find that people do indeed
show a modest preference for nudges lacking that characteristic.0 8 In a
range of cases-involving not only healthy eating and savings but also wise
investing and prudent online purchasing people are moderately more
likely to favor approaches that involve reflection and deliberation.

In the experimental design, subjects were not asked directly whether they
preferred one nudge to another. Instead they were asked whether they
would be more or less likely to accept a job offer from a company that
offered a particular nudge or a company that did not (the neutral
condition). For about half of the respondents, the comparison was between
a System 1 nudge and the neutral condition. For the other half, the
comparison was between a System 2 nudge and the neutral condition. The
relevant scale ranged from 1-10, with 1 meaning "much less" likely to
accept a job offer and 10 meaning "much more." The authors compared
the effect of the System 1 nudge and the System 2 nudge on people's
likelihood of accepting a job offer. They found that in aggregate, people
showed an increased willingness to accept job offers with a System 2 nudge

(on average, around 8 on the 1-10 scale) as compared to those with a
System 1 nudge (on average, around 6 on the 1-10 scale).109

It is important to see that while people were more favorably disposed to
System 2 nudges, they found System 1 nudges to be a positive inducement
as well, generally concluding that they would increase the likelihood that
they would accept a job offer."t0 Nonetheless, System 2 nudges were
preferred. Why? A possible reason is that people do not like being
manipulated and think that when nudges appeal to unconscious or
subconscious processes, they compromise individual agency. In strong
support of this speculation, Felsen et al. find that, when conscious
processing is involved, people believe that the resulting decisions are more
"authentic," evidently in the sense that those decisions reflect the chooser's
own agency. They conclude that their evidence supports "the idea that

107. Id. at 211.
108. Id. at 205, 208.
109. Id. at 205. I am simplifying some aspects of their analysis. See id. at 203-05 for

details.
110. Id. at 205.
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preserving the individual's capacity for making authentic decisions is an
important condition for the acceptability of decisional enhancement
programs.""'

Recall, however, that the difference in people's reactions is modest; it is
not as if people systematically approve System 2 nudges and systematically
disapprove System 1 nudges. Moreover, there is reason to suspect that
when people believe that some kind of behavioral bias-such as a self-
control problem-is genuinely at work, they will become more receptive to
nudges that target unconscious or subconscious processes. Felsen et al. find
intriguing support for this suspicion, for in one scenario (involving eating),
people were equally favorable to System 1 and System 2 nudges when thg
wanted help (The particular question, with answers on a nine-point scale, was
"To what extent do you feel like you could use help making healthier eating
choices in the face of the availability of unhealthy but tasty foods?").112 If
people are aware that they are suffering from a problem of self-control and
if they want to overcome that problem, an approach that targets System 1
might be unobjectionable or even welcome. The conclusion might well be
fortified if people believe that existing decisions are already a product of
unconscious processing. In such cases, it might be acceptable to meet fire
with fire.

As Felsen et al. suggest, "covertly influencing decision processes such that
the resulting decision is aligned with higher-order desires may actually enhance
autonomy, especially in situations in which the target population is known
to want help with a given behavior."113 They suggest that:

Respondents who wanted help with eating decisions may have been more
likely to recognize that food choices are often subconsciously driven, and
were therefore just as likely to favor the decisional enhancement program
with covert influences as the program with overt influences, whereas
respondents who did not want help with food choices reverted to the
expected preference for overt influences .... 114

It would be valuable to obtain much more evidence on this question, but
we might speculate that people's evaluations of System 1 nudges would very
much depend on whether they believe that it is necessary to counteract a

111. Felson et. al, supra note 105, at 206.
112. Id. at 204, 206-07. Note that when people wanted help, they were (not

surprisingly) more likely to favor some kind of nudge over the neutral option. Id. at 206.
But in most of the scenarios, they continued to show a relative preference for the System 2
nudge; the healthy eating scenario was the exception. Id. at 207 (internal citations
omitted) ("The less respondents wanted help, the more favorable they were to the
conscious than the subconscious influence.").

113. Id. at 207 (internal citations omitted).
114. Md at 2 08.
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self-control problem. Interestingly, a study in Denmark finds no link
between support for nudges and self-control-but it does find that people
with strong self-control are more favorably disposed toward mandates and
bans.115 This is a somewhat surprising finding. One might expect that
people with self-control problems would be more enthusiastic about
mandates, at least if they could provide real help. But perhaps those who
suffer from poor self-control do not want to be coerced by the state.
Findings on this topic continue to emerge, with some evidence that smokers
who seek to quit are more likely to support mandates than are smokers who
have no such plans."16

C. Values and Reactance

What if people are asked more direct questions, asking them to compare
System 1 nudges to System 2 nudges? Recall that Janice Jung and Barbara
Mellers studied twenty-three nudges and found that Americans supported
most of them."t7 At the same time, they gave System 1 and System 2
versions of essentially the same nudges. For example, consider this:

Credit Cards

System 1. Suppose that when [you] pay your credit card bills online,
the government requires the credit card companies to select the
default payment option of full payment. [You] can pay other
amounts, but [you] need to specify those by selecting different options.
The default policy is designed to help [you enjoy] the benefits of no
interest fees and good credit . . . scores.

System 2. Suppose that when [you] pay [your] credit card bills
online, the government requires the credit card companies to provide
information that makes it easy to understand the benefits of paying
the total amount due. The information encourages [you] to pay the
entire bill by telling [you] that full payment helps [you enjoy] the
benefits of no interest fees and good credit . . . scores....

[Or this:]

Water Conservation

System 1. Suppose that when [you] are at a hotel, the government
requires the hotel to select a default policy of "environment-friendly

115. See Sofie Kragh Pederson et al., Who Wants Paternalism?, 66 Bull. Econ. Res. S147
(2014 Supplement).

116. See Joni Hersch, Smoking Restrictions as a Self-Control Mechanism, 31 J. RISK &
UNCERTAINTY 5, 5, 20 (2005).

117. SeeJung & Mellers, supra note 32.
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rooms" in which towels left on the racks are not washed. If [you]
want your towels washed, [you] must place them on the floor. The
plan helps [you save] water and . . . avoid water waste . . . that leads

to a less [] sustainable environment.

System 2. Suppose that when [you] are at a hotel, the government
requires the hotel to provide [you] with information about [an]
"environment-friendly" policy in which towels left on the racks are
not washed. To get towels washed, [you] must place them on the
floor. The information makes it easier to understand how to

participate in the water conservation program. [You] are encouraged
to take part and told that the policy is designed to help [you save]
water and . .. avoid water waste . . . that results in a less

[] sustainable environment.'t1

Jung and Mellers found significantly more support for System 2 nudges
than for System 1 nudges. To be sure, people often approved of System 1
nudges as well. Majorities supported System 1 nudges (in the form of
default rules) to promote health insurance coverage, retirement savings,
credit card payments, and water conservation-and also to promote
healthy eating at cafeterias and grocery stores and to increase privacy on
the Internet. But for the most part, the level of approval was higher for
System 2 nudges. People are apparently a bit more comfortable with them.
In the authors' words, Americans "distinguished between System 1 and
System 2 nudges and prefer System 2 nudges with informational reminders
and educational opportunities over System 1 nudges with defaults and
sequential ordering."119 This conclusion is important, but it must be
qualified by recognizing the sparse informational foundations of people's
reactions in the surveys (what if a System 1 nudge is, in fact, more
effective?) and by a reminder that many System 1 nudges also attract
majority support.

Jung and Mellers also found some intriguing differences among people
with varying attitudes and political orientations. They asked participants to
take certain tests for individualism (similar to that in Hagman et al.), for
reactance, for empathy, and for "desire to control." They also tested for
differences between liberals and conservatives. Not surprisingly, they found
that individualists opposed both System 1 and System 2 nudges, and that
conservatives tended to oppose them as well. (Recall, however, that it
would be possible to design a set of nudges that conservatives would be
more likely to support than liberals; the finding here by Jung and Mellers is
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an artifact of the particular nudges that were tested, which are more likely

to be favored by liberals than conservatives.) Those who showed empathy

tended to support both System 1 and System 2 nudges. Participants who

showed an inclination to reactance were fine with System 2 nudges-but

they opposed System 1 nudges. The same was true for those who showed a

strong desire for control. In general, people said that System 1 nudges were

more threatening to autonomy than System 2 nudges. (Recall, however,
that many System 1 nudges attracted majority support.)

My own study, based on nationally representative surveys in the United

States, also finds majority preference for System 2 nudges.120 Asked to

choose between graphic warnings about smoking and statistical

information, or between automatic enrollment and financial education,
majorities prefer the latter. But there are three important qualifications.

First, substantial minorities-sometimes nearly half-favor the System 1

nudge. Second, the preference is not fixed and firm. If people are asked to

assume that the System 1 nudge is "significantly more effective," then large

numbers of them (typically 10 to 14 percentage points) will move in its

direction. Third, majorities prefer System 1 nudges designed to make voter

registration automatic and to combat childhood obesity. It is also

noteworthy that in a range of contexts, Republicans, Democrats, and

independents show surprisingly similar responses on the question whether

to favor System 1 or System 2 nudges.

Surveying students in Israel, the United States, and Germany, Ayala

Arad and Ariel Rubinstein tested people's reactions to educative nudges

(which target System 1) and to noneducative ones (which arguably target

System 2).121 They also tested people's evaluations of hard mandates,
which are of course not nudges at all.

Consistent with other studies, their central finding is that people are

more likely to approve of System 2 nudges than System 1 nudges.

Educative interventions receive widespread endorsement in all three

nations. Strong majorities favor an informational campaign about healthy

foods and also a smartphone application (app) created by the government,
which includes information on the nutritional value of items on every

restaurant's menu. By contrast, participants are significantly less likely to

favor a law requiring restaurants to order the items on a menu from

healthiest to unhealthiest, or a law forcing employers to set 8 percent as a

default saving rate for their employees, with participants needing to decide

whether or not to opt-out of the arrangement. There are also intriguing

and relatively consistent differences across the three nations.

120. See Sunstein, supra note 32.
121. See Arad & Rubinstein, supra note 32, at 8.
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With respect to savings, significant numbers of people said that they felt
"negatively" about a law mandating the default-42 percent of Americans,
28 percent of Israelis, and 53 percent of Germans. With respect to healthy
food choices, significant minorities of people were willing to prefer the
educational intervention to the "menu order" requirement at restaurants
even if the former was less effective.122 About 37 percent of Germans
showed that preference, compared to 21 percent of Americans and 35
percent of Israelis. Importantly, however, majorities in the United States
(66 percent) and Israel (55 percent), and 50 percent in Germany, would
favor the more effective intervention. Interestingly, small minorities
favored the "menu order" requirement even if it was less effective (9
percent of Israelis and 13 percent of both Germans and Americans).123

Arad and Rubinstein also find that people in all three countries are
relatively averse to both mandates and taxes. About 84 percent of
Germans prefer the app to a prohibition on extremely fatty foods, even if
the latter is more effective. The same is true for about 66 percent of
Americans and about 73 percent of Israelis. About 63 percent of Israelis
prefer the app to a "fat tax" even if the latter is more effective; the same is
true for 41 percent of Americans and 51 percent of Germans. In both Israel
and Germany, majorities prefer information to a tax even if the latter is
more effective (65 percent and 59 percent, respectively), as do nearly half of
Americans (48 percent).124

Do the negative reactions to noneducative nudges translate into
behavior? Arad and Rubinstein find that it does, at least from the survey.
With respect to savings, a significant percentage of people in all three
countries say that they would opt-out of the default, apparently in
"reactance" 25 against a government mandate. According to reactance
theory, people rebel against constraints, and hence they act contrary to an
order precisely because it is an order. A default rule is not an order; people
can opt-out. Nonetheless, reactance might occur, at least on the part of
those people who regard a default as a kind of top-down imposition. Arad
and Rubinstein thus offer a surprising result, which is that an opt-in design
produces a higher participation rate than does an opt-out.126 From this,
they reach a bold conclusion, which is that if people are informed that the

government is nudging them, a signficant number will respond negatively and opt-out for
that verj reason.127

122. Md at 12.
123. Id. at 17.
124. Id. at 18.
125. On the basic idea, see generally BREHM & BREHM, supra note 34.

126. See Arad & Rubinstein, supra note 32, at 12-13.

127. Id.
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If this is so, it is the mirror image of a common explanation for the
effectiveness of defaults. Under that explanation, a default contains an
informational signal about what it makes sense for people to do, and people
do not opt-out because they hear that signal;128 we might call that
mechanism "receptance." Arad and Rubinstein suggest a contrary
possibility, which is that some people will not much like that signal and will
act accordingly.

An experimental study, conducted by Simon Hedlin and me, offers a
related (and quite surprising) finding,129 which is that active choosing had
signficantly larger effects in producing green energy use than did green energy defaults.
This result appears to be a product of the interaction between guilt and
reactance.30 The active choice frame led many participants to feel
particularly guilty about not enrolling (as we also found by asking a direct
question about guilt' 3'), whereas some participants in the green energy
default groups were resentful that the government automatically enrolled
them in the program. At the same time, and interestingly, we found that
respondents were less likely to approve of the active choosing policy than of
the green energy default policy. One reason might be that the active
choosing required them to make a decision-and also to feel guilty about
not enrolling. The upshot is that compared to green energy defaults and
standard energy defaults, active choosing was the most effective policy and
the most guilt-inducing policy and the least popular policy.

These findings suggest that if people see default rules as some kind of
imposition, they might rebel, and hence the nudge will be less effective than
would otherwise be anticipated.132 But however intriguing, experimental
findings of this kind should be taken with a great deal of caution. There
might well be a large difference between what people say they would do in
a survey setting, and what they would actually do in the real-world. Asked
in surveys whether they would opt-out of a policy produced by government,
they might say "yes," even if they would not do so in reality either
because of inertia and procrastination or because of social norms and guilt
("receptance"). The real-world evidence is that green defaults are very
sticky indeed,133 and contrary to what Arad and Rubinstein find, opt-out

128. Eric J. Johnson & Daniel G. Goldstein, Decisions By Default, in THE BEHAVIORAL

FOUNDATIONS OF PUBLIC POLICY 417 (Eldar Shafir ed., 2013).

129. See Hedlin & Sunstein, supra note 64, at 14-16.

130. Id. at 8-9.
131. Id.atl0,20.
132. For evidence, see Jon M. Jachimowicz et al., Default-Switching: The Hidden Cost of

Defaults (2016), http://papers.ssrn.com/sol3/papers.cfm?abstractid=2727301.

133. See Felix Ebeling & Sebastian Lotz, Domestic Uptake of Green Energy Promoted by Opt-Out

Taffs, 5 NATURE CLIMATE CHANGE 868 (2015), http://www.nature.com/nclimate/journal
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savings policies are much more effective than opt-in policies.134

Would these findings reverse if people were made aware that any such

defaults were a product of government? Would they reverse if people were

made aware that defaults tend to stick, and that government is aware of

that fact? It is possible-but as we shall see, there are some reasons to be

doubtful.

III. PARTISAN NUDGE BIAS

Do political judgments matter to people's assessment of nudges?35

Casual observation suggests that that they do. When the Obama

Administration uses behaviorally informed tools, those who are inclined to

oppose the Obama Administration are not likely to love those tools. 3 6

Consider this hypothesis: At least across a wide range, people have no considered

view on nudges as such. Their evaluations turn on whether thej approve of the politics of

the particular nudge, or the particular nudges that come to mind. The hypothesis

draws support from related evidence that on many general questions,
including institutional ones, people lack clear convictions, and their

judgments turn on what they think about the underlying political

substance.37

More specific evidence supports this view. In a series of studies, David

Tannenbaum, Craig Fox, and Todd Rogers have found what they call

"partisan nudge bias."138 Focusing on policies favoring automatic

enrollment in pension plans, they randomly assigned people to conditions

in which they learned that such policies had been implemented by the Bush

Administration, the Obama Administration, or an unnamed

Administration. After informing participants about the policy nudge,
Tannenbaum et al. specifically reminded them that defaults could be used
"across a wide range of policies beyond the illustration above" and asked

how they felt, setting the particular application aside, "about actively setting

default options as a general approach to public policy." 39

/vaop/ncurrent/full/nclimate2681.html.
134. THALER& SUNSTEIN, supra note 1, at 109.

135. Tannenbaum et al., supra note 32, at 2 (suggesting that powerful behavioral insights

can allow for a tendency to gravitate towards default options).

136. See Alex Newman, Obama Behavior Team to Nudge' U.S. Toward Government Goals, THE

NEW Am. (Aug. 27, 2013), http://www.thenewamerican.com/usnews/constitution

/item/ 16408-obama-behavior-team-to-nudge-u-s-toNward-government-goals.

137. See Eric A. Posner & Cass R. Sunstein, Institutional Fip-Flops 3 (U. Chi. Pub. Law &
Legal Theory, Working Paper No. 501, 2015), http://papers.ssrn.com/sol3

/papers.cfm?abstract-id=2553285.
138. Tannenbaum et al., supra note 32.

139. Id. at 5 (internal quotation marks omitted).
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The basic finding was that on the general question, people were much
influenced by whether Bush or Obama was responsible for the particular
nudge that they read about. When participants were informed that the
pension default had been implemented by Obama, liberals tended to
display relative support for the use of defaults as a general policy tool,
whereas conservatives tended to oppose them. But when told that the same
policy had been implemented by Bush, that pattern was eliminated; liberals
displayed relative opposition to the use of defaults, whereas conservatives
supported them.

Tannenbaum et al. also asked respondents about a series of nudges that
had an identifiable political valence, immediately triggering disparate
reactions from liberals and conservatives. These included increasing
participation by low-income individuals in existing food stamp and
supplemental nutrition assistance programs (liberal valence); increasing
claims by high-income individuals for existing capital gains tax breaks
(conservative valence); increasing participation in safe sex and effective
contraception use educational programs for high-school children (liberal
valence); increasing participation in intelligent design educational programs
for high-school children (conservative valence); and a generic, context-free
policy illustration (no valence). There were five different types of policy
nudges: "(1) automatic enrollment defaults, (2) implementation intentions,
(3) public commitments, (4) highlighting losses, and (5) descriptive social
norms."1 40 As in their first study, Tannenbaum et al. asked people about
their general views about nudges after seeing the relevant example.
Participants were specifically "reminded that the approach was general and
could be used across a wide range of contexts."'41

The result was unambiguous: People are significantly more likely to
approve of nudges in general when they favor the particular "policy goals
used to illustrate them." 42 When the nudges were applied to traditionally
liberal policies (food stamps, safe sex), liberals were relatively supportive of
nudges as policy tools, while conservatives were relatively opposed to their
general use.143 This pattern reversed when those same nudges were applied
to traditionally conservative policy goals (capital gains programs, intelligent
design education programs).144

Interestingly, and importantly, when nudges were attached to a generic
policy objective, there was no association between political orientation and

140. Id. at 7.
141. Id. at 8.

142. Id. at 6-8.
143. Id.
144. Tannenbaum et al., supra note 32, at 6-8.
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people's evaluation of nudges; apparently, conservatives and liberals do not
disagree on the general question. A particularly striking finding: while
libertarians were less likely to approve of nudges than those without
libertarian dispositions, attitudes about particular policies turned out to be a
far more significant predictor than attitudes about libertarianism in general.

Tannenbaum et al. used the same basic strategy to test the responses of
actual policymakers, consisting of U.S. city mayors and high-level public
servants in state and local governments. They asked the participants to

read about two kinds of automatic enrollment defaults. Half read a
scenario in which low-income earners were automatically defaulted to
receive supplemental food assistance benefits, and half read a scenario in
which high-income earners were automatically defaulted to receive capital
gains tax benefits. Policymakers were explicitly reminded that the task was
the evaluation of nudges as general-purpose policy tools. The usual pattern
held: the overall assessments of policymakers were greatly affected by the

political valence of the examples.145

In sum, "people find nudges more ethically problematic when they are
applied to policy objectives they oppose, or when applied by policymakers
they oppose, while they find the same nudges more acceptable when they
are applied to political objectives they support or by policymakers they
support." 46 It would not of course be surprising to find that people favor

nudges that support their own goals and reject nudges that undermine
those goals. What is more interesting is that many people seem not to have
strong or firm judgments about nudges, taken simply as such. Particular
examples drive their general views-perhaps because the examples create
some kind of effective reaction to the broad category or perhaps because
the examples are taken to convey information about how nudges would
actually be used (which should of course bear on the overall evaluation). In
this respect, people use the examples as heuristics, or mental shortcuts, in
answering the broader and more difficult question. This finding reflects a
form of "attribute substitution" of the kind that has been found in many
contexts.147

There is a clear implication here for the political economy of nudging:
citizens' judgments about the ethics of nudging, and even the general
enterprise, are likely to be an artifact of their substantive judgments about
the specific directions in which they think that people are likely to be

145. Id. at 3-5.
146. Id. at 1.
147. See Daniel Kahneman & Shane Frederick, Representativeness Revisited: Attribute

Substitution in Intuitive Judgment, in HEURISTICS AND BIASES 49, 53 (Thomas Gilovich et al.
eds., 2002).
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nudged. It is noteworthy that in the United Kingdom, nudging has been
prominently associated with the Conservative Party (and Prime Minister
David Cameron), which has likely reduced concern from the right (and
perhaps heightened concern from the left).148

To be sure, this point should not be taken too far. As we have seen, even
those who strongly support an incumbent president would be likely to
object strenuously if he imposed a nudge that entrenched himself (as, for
example, through a system of default voting). In egregious cases of self-
dealing, or of violations of widely held social norms, citizens of a free society

(or even an unfree one) might well be outraged whatever they think of the
underlying substance. But within certain limits, political assessments are
likely to reflect political judgments.

IV. THE EFFECTS OF TRANSPARENCY ABOUT NUDGING

If people are explicitly informed that they are being nudged, does their
behavior change? This question does not ask about people's ethical
evaluations-at least not directly. Instead it tests a seemingly plausible
hypothesis, which is that if people are told that they are being nudged, they
will react adversely and resist (and hence be nudged less or not at all). That
hypothesis is closely connected with ethical issues: if people resist nudges
when they are told about them, then we have some reason to think that
they believe that nudges are ethically questionable, at least in some relevant
respects.

On one view, the effectiveness of (some) nudging depends on at least a
degree of non-transparency. Offering a plausible (but not self-evidently
correct) empirical claim, the philosopher Luc Bovens contends broadly that
the underlying psychological mechanisms "typically work better in the
dark. If we tell students that the order of the food in the Cafeteria is
rearranged for dietary purposes, then the intervention may be less
successful. If we explain the endowment effect to employees, they may be
less inclined to Save More Tomorrow."'49 Indeed, some people have
contended that nudging is ethically questionable for that reason.150

148. On the experience in the United Kingdom, see DAVID HALPERN, INSIDE THE

NUDGE UNIT (2015).
149. Luc Bovens, The Ethics of Nudge, in PREFERENCE CHANGE 207, 209 (Till Grine-

Yanoff& Sven Ove Hansson eds., 2008)
150. See generally REBONATO, supra note 1, for a series of objections, some of which

involve this claim. In a related vein, Sarah Conly contends that when nudges are at work:
Rather than regarding people as generally capable of making good choices, we
outmaneuver them by appealing to their irrationality, just in more fruitful ways. We
concede that people can't generally make good decisions when left to their own
devices, and this runs against the basic premise of liberalism, which is that we are
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The empirical claim might not be true. But even without empirical
testing, we should be careful before accepting this claim. Most nudges are
fully transparent, and all of them should be; they are hardly in the dark.
Disclosure, reminders, warnings, uses of social norms-none of these are
exactly hidden, and they need to be transparent in order to work. In
general, public officials should inform people about what they are doing.
They should not hide the ball.

Nonetheless, the idea of transparency is not self-defining. Is a
transparency requirement satisfied merely because the nudge itself is not
secret? Is there also an obligation to inform people that they are being
nudged? What, exactly, does that mean? Is there an obligation to inform
people about the specific psychological mechanisms that make nudges
effective? (That appears to be Bovens's concern.) Is there any such
obligation at the time that people are choosing?

With respect to the empirical question, we might ask, with Bovens,
whether explicit warnings ("You are about to be nudged" or "We are
exploiting the endowment effect") would turn out to undermine the whole
enterprise. It is reasonable to wonder about the effects of certain kinds of
transparency. Indeed, Bovens might have it exactly wrong. Transparency
might increase, rather than decrease, the effect of the nudge-or it might
have no effect at all. Consider this: "We have designed this cafeteria so that
you will make healthy choices." Perhaps that would amplify the impact of
the cafeteria design. Or consider this: "We know that people tend to do
what other people do, and so we are telling you about the social norm in
order to get you to do what other people do." Would that kind of
transparency prove self-defeating? Possibly not; it could make the nudge
more impactful. Or consider this: "We know that because of inertia,
default rules stick. So we are using a default rule to affect your life-in the
hope that it will stick." In principle, a statement of this kind could possibly
make the nudge less effective, but perhaps not; perhaps the disclosure
would increase the effect, or perhaps it would be immaterial.

There is not a great deal of evidence on these questions, but an
important study by George Loewenstein, Cindy Bryce, and David
Hagmann offers the following finding, at least in the context of end-of-life
care: when people are specifically infonned that a default nle has been put in place, and
that it might be otherwise, that infonmation has little effect on what people end up
doing. 151

basically rational, prudent creatures who may thus, and should thus, direct themselves
autonomously.

SARAH CONLY, AGAINST AUTONOMY 30 (2013).
151. See George Loewenstein et al., Warning: You Are About to Be Nudged, 1 BEHAV. SCI &
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As Loewenstein et al. designed the experiment, people were given one of
these default options: (a) "I want my health care providers and agent to
pursue treatments that help me to live as long as possible, even if that
means I might have more pain and suffering;" or (b) "I want my health care
providers and agent to pursue treatments that help relieve my pain and
suffering, even if that means I might not live as long." 5 2 In the experiment,
one or the other of these was pre-selected as the default, but participants
could change it by selecting a different alternative and confirming the
change with their initials. Note that this is an exceedingly weak default, not
only in the sense that it is exceptionally simple to change it, but also in the
sense that the option to switch is made highly salient to participants, so that
the problem of procrastination and inertia, which often makes defaults
"sticky," is greatly reduced. More familiar defaults (for example, automatic
enrollment in pension or health care plans) are more likely to stick, in part
because it is simple for people to ignore the question whether to depart
from them, or to decide that they will consider that question at some future
time.153

Here is the disclosure provided by Loewenstein et al., letting people
know that they have been defaulted, "The specific focus of this research is
on 'defaults'-decisions that go into effect if people do not take actions to
do something different. Participants in this research project have been
divided into two experimental groups." 54  Having received this
information, participants were also told, "If you have been assigned to one
group, the Advance Directive you complete will have answers to questions
checked that will direct health care providers to help relieve pain and
suffering even it means not living as long. If you want to choose different
options, you will be asked to check off a different option and place your
initials beside the different option you select."5 5 Participants were
informed as well, "If you have been assigned to the other group, the
Advance Directive you complete will have answers to questions checked
that will direct health care providers to prolong your life as much as
possible, even if it means you may experience greater pain and
suffering." 56

Notably, this information had little effect on participants' ultimate
choices. Even when people were specifically given the disclosure, signaling

POL. 35, 40-41 (2015).
152. Id. at 37.

153. See Johnson & Goldstein, supra note 128, at 423-24 (explaining different types of
"defaults and their effects").

154. Loewenstein et al., supra note 151, at 38.
155. Id.
156. Id.

220 [68:2



DoPEOPLELIKENUDGES?

"the specific focus of this research" before they made their choices, there was
no significant consequence for where they ended up, thus "suggesting that
preinforming respondents does not diminish their tendency to stick with the
default."157

A possible explanation is that participants thought something like "yeah,
whatever" when they read the disclosure. For some of the same reasons
that default rules stick inertia and inattention-disclosures of this kind
might have little influence on people's decisions. Here, then, is a general
hypothesis: Even if people are informed that thej are being nudged, the effects of the
nudge will usually not be reduced, either because people do not care, or because thej will
not expend the efort to focus on that information.

In some contexts, the hypothesis might not hold. Suppose, for example,
that people were told, "Over 70 percent of people engage in behavior X.
We are telling you that because we want you to engage in behavior X, and
because people like to do what most people do." In that case, the disclosure
of the specific motivation for the nudge might increase its impact or might
reduce it. We have no a priori reason to be confident about the
consequence of that kind of disclosure. Recall that Bovens is concerned
with disclosure of the psychological mechanisms behind nudges. He thinks
that if those mechanisms are not "in the dark," nudges will be less effective,
and Arad and Rubinstein, discussed above, do find some indirect support
for this claim, especially in Germany.

On this count, Loewenstein et al. did not offer an empirical test. It
would be interesting to know if the results found by Loewenstein et al.
would have been different if people had been told something like this:
"Default rules often have significant effects on behavior, because of the
force of inertia, and because people often think that such rules reflect what
most people do." We cannot exclude the possibility that people would
rebel if they were informed of the mechanisms that account for the effects
of defaults.58 An understanding of those mechanisms might lead people to
be on their guard.

If so, we would want to distinguish between two kinds of nudges: those
for which disclosure of the psychological mechanisms would be perceived as
innocuous; and those for which such disclosure might arouse suspicion.
Provision of information, reminders, and warnings generally fall in the first
category. For them, the psychological mechanisms are fairly obvious, and

157. George Loewenstein et al., Warning: You Are About to Be Nudged: Supplementary
Materials 7 (2015), https://behavioralpolicy.org/wp-content/uploads/2015/08/Loewenstein

SupplementalMaterialFinal.pdf.
158. Cf Jachimowicz et al., supra note 132, at 12 (finding reactance against certain

defaults).
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it is hard to see why anyone would be troubled by them. For default rules
and uses of social norms, it is possible that disclosure of the mechanisms
would produce at least a degree of concern. That question remains to be
adequately tested.

It would also be valuable to know if the setting of end-of-life care is
distinctive in this respect, and if larger effects, from the disclosure in the
Loewenstein et al. experiment, would be found in other contexts. The
topic of end-of-life care is both complex and unpleasant to think about, and
for that reason, some defaults, in that context, might be especially likely to
stick, whatever the accompanying disclosures. Consider in this regard the
fact that some disclosures have little impact precisely because it is effortful
to process them.159 In contexts that involve less effort and clearer
antecedent preferences, default rules are less likely to stick,60 and
disclosures might make them less sticky still.

Almost certainly, a great deal depends on whether participants believe
that choice architects are trustworthy, and also on whether they are
generally rebellious "types."'6' If people are told that a self-interested
choice architect has chosen a default rule for them, and that default rules
usually stick and were chosen for that very reason, they might be Willing to
reject the rule in question. Again the idea of "reactance" points to this
possibility: people do not like being controlled or coerced, and if they think
that their options have been truncated, they might do whatever they can to
take their own path.162

Even for default rules, the possibility of reactance must be taken into
account.6 3 But the findings by Loewenstein et al. make it reasonable to
speculate that at least in many contexts, disclosure that a nudge is in place,
and could be otherwise, would not much affect outcomes.

CONCLUSION

A great deal remains to be learned about people's assessment of nudges,
but five conclusions seem likely to hold. First, there is widespread support

159. Ryan Bubb, TMI? Why the Optimal Architecture of Disclosure Remains TBD, 113 MICH.

L. REV. 1021, 1022 (2015).
160. See SUNSTEIN, supra note 55, at 76-78.
161. For supportive evidence, see Jung & Mellers, supra note 32, at 63-64.
162. See generally BREHM & BREHM, supra note 34. See also Louisa Pavey & Paul Sparks,

Reactance, Autonomy and Paths to Persuasion: Examining Perceptions of Threats to Freedom and
Informational Value, 33 MOTIVATION & EMOTION 277, 278-79 (2009).

163. See Arad & Rubinstein, supra note 32, at 1-5. For a valuable discussion of
reactance to default rules, see Jachimowicz et al., supra note 132 (noting that members of the
public may eventually realize that they are being nudged and that there might be a
reactance).
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for nudges of the kind that democratic societies have adopted or seriously
considered in the recent past. Second, that support diminishes when
people distrust the motivations of the choice architects, or when they fear
that because of inertia and inattention, citizens might end up with
outcomes that are inconsistent with their values or their interests. In
particular, people do not believe that choice architects should produce
outcomes by which people lose money, or other things of importance,
without their explicit consent. Third, there appears to be mildly greater
support for System 2 nudges that for System 1 nudges, though there can be
widespread approval of the latter as well, especially if they are meant to
combat self-control problems; recall broad support for graphic warning
labels for cigarettes.

Fourth, people's assessment of nudges in general will be greatly affected
by the political valence of the particular nudges that they have in mind (or
that are brought to their minds). Fifth, transparency about nudging should
not, in general, reduce the effectiveness of nudges, because most nudges are
already transparent, and because people will not, in general, rebel against
nudges. The principal qualification to the last point, supported by
preliminary evidence, is that in some cases, reactance cannot be ruled
out,164 especially if people do not like or trust the choice architect, and if
they believe that they are being tricked or manipulated.

164. See Jachimowicz et al., supra note 132 (arguing that defaults can lead to reactance
and thus people may switch from the defaults).
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Appendix A
Approved & Disapproved Nudges

All Democrat Republican Independent

D/R
1. Mandatory (p<.001);
calorie labels 87%/ 13%/ 92%/ 8%6 77%/ 23%/ 88%/ 12%/ R/I (p=.Ol) 1.4

2. Mandatory
labeling:
GMOs 86%/ 14%/ 89%/ 11%/ 80% 20% 87%/ 13%/ D/R (p=.04) 1.4

3. Public
education
campaign:
distracted
driving 85%/ 15%/ 88%/ 12%/ 80/ 20/ 84%/ 16%/ 1.5

4. Public
education
campaign: D/R
childhood (p<.001);
obesity 82%/ 18%/ 89%/ 11%/ 70%/ 30%/ 81%/ 19/ R/I (p=.04) 1.6

5.
Government-
encouraged D/R
automatic (p=.002);
enrollment: D/I
pension plan 80%/ 20%/ 88%/ 12%/ 73%/ 27%/ 75%/ 25%/ (p=.002) 1.7

6. Public
education
campaign: DIR

sexual (p<.001);
orientation D/I (p=.03 );
discrimi- R/I
nation 75%/ 25%/ 85%/ 15%/ 57%/ 43%/ 75%/ 25%/ (p<.001) 1.8

7. Mandatory
graphic
warnings on
cigarettes 740% 26%/ 77%/ 23%/ 68%/ 32%/ 74%/ 26%/ 1.8

8. Mandatory
labels for high D/R
salt content 730/ 27%/ 790/ 21%/ 61%/ 390/ 72%/ 28%6 (p=.002) 1.9

9.
Government-
encouraged D/R
automatic (p<.001);
enrollment: D/I
"green energy' 72%/ 28%6 82%/ 18%6 61%/ 39%/ 66%6 34%6 (p=.001) 1.9



2016] DoPEOPLELIAENUDGES? 225

All Democrat Republican Independent

Ii

10. Mandatory
automatic
enrollment:
pensionplan 71%/ 29%/ 78%/ 22%/ 62%/ 38%/ 67%/ 33%/ D/R (p=.01) 1.9

11. Mandatory
choice: organ
donors during
driver's license
registration 70%/ 30%/ 75%/ 25%/ 62%/ 38%/ 69%/ 31%/ D/R (p=.04) 1.9

12. Mandatory D/R
automatic (p<.001);
enrollment: D/I
green energy 67%/ 33%/ 79%/ 21%/ 51%/ 49%/ 63%/ 37%/ (p=.001) 2

13. Mandatory
"traffic lights" 64%/ 36%/ 71%/ 29%/ 57%/ 43%/ 61%/ 39%/ D/R (p=.03) 2

14. Mandatory
manufacturing
labels for
countries that
violate labor
laws 60%/ 40%/ 67%/ 33%/ 50%/ 50%/ 57%/ 43%/ D/R (p=.Ol) 2.1

15. Default last
name change
upon marriage
to that of
husband 58% 42% 61% 39% 57% 43% 56% 44% 2.1

16. Public
education
campaign:
obesity as
"terrible
curse" 57%/ 43%/ 61%/ 40%/ 47%/ 53%/ 60%/ 40%/ D/R (p=.04) 2.1

17. Mandatory D/R
healthy food (p=.001);
placement 56%/ 44%/ 63%/ 37%/ 43%/ 57%/ 57%/ 43%/ R/I (p=.03 ) 2.1

18. Mandatory
manufacturing
labels for
countries that
have recently
harbored
terrorists 54% 46% 56% 44% 58% 42% 49% 51% 2.1
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19. Mandatory
public
education in
movie theaters
for healthy D/R
eating 53% 47% 61% 39% 41% 59% 51% 49% (p=.001) 2.1

20. Automatic D/R
enrollment: (P<.0 0 1);
voting 53% 47% 63% 37% 39% 61% 50% 50% D/I (p=. 0 3 ) 2.1

21.
Automatically
listing the
incumbent
politician first
on ballots 53% 47% 58% 42% 47% 53% 51% 49% 2.1

22. Public
education D/R
campaign: (p<.001);
Animal Welfare R/I
Society 52% 48% 59% 41% 34% 66% 55% 45% (p=.001) 2.1

23. Mandatory
manufac-
turing
Communist
country labels 44% 56% 47% 53% 43% 57% 42% 58% 2.1

24. Mandatory
subliminal ads
in movie
theaters 41% 59% 47% 53% 42% 58% 35% 65% D/I (p=.04) 2.1

25. Public
education
campaign: D/R
transgender 41% 59% 49% 51% 29% 71% 38% 62% (p=.001) 2.1

26. Default
charge for
carbon
emissions on
airplane D/R
tickets 36% 64% 43% 57% 25% 75% 34% 66% (p=.003) 2

27. Public
education
campaign:
stay-at-home
mothers 33% 67% 33% 67% 31% 69% 34% 67% 2
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28. Default
donation to
Red Cross 27% 73% 30% 70% 20% 80% 28% 72% 1.9

29. Default
Democratic
party D/R
registration 26% 74% 32% 68% 16% 84% 26% 74% (p=.002) 1.8

30. Default
donation to
Animal Welfare
Society 26% 74% 30% 70% 20% 80% 25% 75% 1.8

31. Default last
name change
upon marriage
to that ofwife 24% 76% 28% 72% 18% 82% 23% 77% 1.8

32. Default
employee
donations to
the United Way
(majority of
employees
have agreed) 24% 76% 26% 74% 17% 83% 25% 75% 1.8

33. Public
education
campaign:
unpatriotic
criticism 23% 77% 24% 76% 21% 79% 22% 78% 1.8

34. Default
assumption of
Christianity
for census data 21% 79% 22% 78% 27% 73% 17% 83% 1.7
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Appendix B
Survey Questions

1. Do you approve or disapprove of the following hypothetical policy?
The federal government requires calorie labels at chain restaurants (such as
McDonald's and Burger King).

2. Do you approve or disapprove of the following hypothetical policy?
The federal government requires graphic warnings on cigarette packages
(where the graphic warnings include pictures of people suffering from
smoking-related diseases, such as cancer).

3. Do you approve or disapprove of the following hypothetical policy?
The federal government requires a "traffic lights" system for food, by which
healthy foods would be sold with a small green label, unhealthy foods with
a small red label, and foods that are neither especially healthy nor especially
unhealthy with a small yellow label.

4. Do you approve or disapprove of the following hypothetical policy?
The federal government encourages (without requiring) employers to adopt
a system in which employees would be automatically enrolled in a pension
plan, but could opt out if they wish.

5. Do you approve or disapprove of the following hypothetical policy?
The federal government encourages (without requiring) electricity providers
to adopt a system in which consumers would be automatically enrolled in a
"green" (environmentally friendly) energy supplier, but could opt out if they
wished.

6. Do you approve or disapprove of the following hypothetical policy?
A state law saying that on the ballot, the current senator, governor,
president, or mayor must always be listed first.

7. Do you approve or disapprove of the following hypothetical policy?
A state law saying that citizens of a state are automatically enrolled as
voters, and do not have to register as voters.

8. Do you approve or disapprove of the following hypothetical policy?
A state law requiring people to say, when they obtain their drivers' license,
whether they want to be organ donors.
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9. Do you approve or disapprove of the following hypothetical policy?
A federal law requiring companies to disclose whether the food they sell
contains genetically modified organisms (GMOs).

10. Do you approve or disapprove of the following hypothetical policy?
A federal law assuming that people are Christian, for purposes of the
census, unless they specifically state otherwise.

11. Do you approve or disapprove of the following hypothetical policy?
The federal government assumes, on tax returns, that people want to
donate $50 to the Animal Welfare Society of America, subject to opt out if
people explicitly say that they do want to make that donation.

12. Do you approve or disapprove of the following hypothetical policy?
A state law requires all large grocery stores to place their most healthy foods
in a prominent, visible location.

13. Do you approve or disapprove of the following hypothetical policy?
A state law assumes that women want to take their husbands' last name
upon marriage, while assuming that men want to retain their own last
names; it also allows both women and men to retain or change their names
if they explicitly say what they want.

14. Do you approve or disapprove of the following hypothetical policy?
A state law assumes that people want to register as Democrats, subject to
opt out if people explicitly say that they want to register as Republicans or
Independents.

15. Do you approve or disapprove of the following hypothetical policy?
To reduce deaths and injuries associated with distracted driving, the
national government adopts a public education campaign, consisting of
vivid and sometimes graphic stories and images, designed to discourage
people from texting, emailing, or talking on their cellphones while driving.

16. Do you approve or disapprove of the following hypothetical policy?
To reduce childhood obesity, the national government adopts a public
education campaign, consisting of information that parents can use to make
healthier choices for their children.
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17. Do you approve or disapprove of the following hypothetical policy?
The federal government requires movie theaters to provide subliminal
advertisements (that is, advertisements that go by so quickly that people are
not consciously aware of them) designed to discourage people from smoking
and overeating.

18. Do you approve or disapprove of the following hypothetical policy?
A newly elected President is concerned that the public, and the press, will
be unduly critical of what he does. He adopts a public education campaign
designed to convince people that criticism of his decisions is "unpatriotic"
and potentially "damaging to national security."

19. Do you approve or disapprove of the following hypothetical policy?
The federal government requires airlines to charge people, with their
airline tickets, a specific amount to offset their carbon emissions (about $10
per ticket); under the program, people can opt out of the payment if they
explicitly say that they do not want to pay it.

20. Do you approve or disapprove of the following hypothetical policy?
The federal government engages in a public education campaign to
encourage people to donate to the Animal Welfare Society of America.

21. Do you approve or disapprove of the following hypothetical policy?
The federal government requires labels on products that have unusually
high levels of salt, as in, "This product has been found to contain unusually
high levels of salt, which may be harmful to your health."

22. Do you approve or disapprove of the following hypothetical policy?
The federal government engages in a public education campaign designed
to encourage people not to discriminate on the basis of sexual orientation.

23. Do you approve or disapprove of the following hypothetical policy?
The federal government engages in a public education campaign designed
to encourage mothers of young children to stay home to take care of their
kids.

24. Do you approve or disapprove of the following hypothetical policy?
Your state enacts a law by which husbands automatically change their last
names to that of their wives upon marriage, but they can retain their names
if they explicitly say that they want to do so.
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25. Do you approve or disapprove of the following hypothetical policy?
The federal government assumes, on tax returns, that people want to
donate $50 to the Red Cross, subject to opt-out if people explicitly say that
they do not want to make that donation.

26. Do you approve or disapprove of the following hypothetical policy?
Your state government assumes that its employees want to donate money to
the United Way, and it deducts $20 per month from their paychecks for
that purpose; but it allows employees to opt out of the program if they
explicitly say that they do not want to participate. (Assume that at least 60

percent of state employees have said that they do, in fact, want to give this
amount to the United Way.)

27. Do you approve or disapprove of the following hypothetical policy?
The federal government requires all products that come from a Communist
country (such as China or Cuba) to be sold with the label, "Made in whole
or in part under Communism" in the specified country. (Assume that this
label would not substitute for or displace any existing labels identifying
where products are made.)

28. Do you approve or disapprove of the following hypothetical policy?
The federal government requires labels on products that come from
companies that have repeatedly violated the nation's labor laws (such as
laws requiring occupational safety or forbidding discrimination), as in,
"This product is made by a company that has repeatedly violated the
nation's labor laws."

29. Do you approve or disapprove of the following hypothetical policy?
The federal government requires labels on products that come from
countries that have recently harbored terrorists, as in, "This product comes
from a nation that was recently found to harbor terrorists."

30. Do you approve or disapprove the following hypothetical policy?
The federal government requires movie theaters to run public education
messages designed to discourage people from smoking and overeating.

31. Do you approve or disapprove of the following hypothetical policy?
The federal government engages in a public education campaign designed
to combat obesity, showing obese children struggling to exercise, and also
showing interviews with obese adults, who are saying such things as, "My
biggest regret in life is that I have not managed to control my weight," and
"To me, obesity is like a terrible curse."
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32. Do you approve or disapprove of the following hypothetical policy?
The federal government requires large employers (more than 200
employees) to adopt a system in which employees would be automatically
enrolled in a pension plan, but could opt out if they wish.

33. Do you approve or disapprove of the following hypothetical policy?
The federal government requires large electricity providers (serving at least
500,000 people) to adopt a system in which consumers would be
automatically enrolled in a "green" (environmentally friendly) energy
supplier, but could opt out if they wished.

34. Do you approve or disapprove of the following hypothetical policy?
The federal government adopts a public education campaign informing
people that it is possible for people to change their gender from male to
female or from female to male, and encouraging people to consider that
possibility "if that is really what they want to do."

35. With which political party do you most closely identify?

36. What is your race?

37. What is your gender?

38. What is your age?

39. What is the highest level of education you have completed?

40. In which state do you currently reside?

41. What is your combined annual household income?
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