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The Administrative Procedure Act (APA) s a broadly worded statute that has benefitted
Jfrom case law to fill many of its gaps, ambiguities, and inconsistencies. But the case method
directs judicial attention to slvers of APA inquiry that are required to resolve cases in as-
applied challenges to rules and adjudications. There is another method of APA interpretation
that has never been deployed in the statute’s seventy-seven year life—that of intentional
collaboration between the Executwe Branch and the Fudiciary. Acting on thewr litigation
and case management authorities as well as their unique power to persuade the Judiciary
on questions of administrative procedure, the Attorney General can utilize APA rulemaking
procedures to promulgate interpretations of key discrete provisions of the APA. The Attorney
General does not need to do this through notice-and-comment rulemaking because the APA
us not organic to the U.S. Department of Justice (DOY). Nonlegislative rulemaking will
suffice. Such guidance would facilitate judicial review of pure interpretive distillations of
the statute. Through the iterative application of the simple remand rule, the goals of the
APA would be advanced through interbranch dialogue with the Judiciary either upholding
Attorney General interpretations of law or remanding them to DOY for revision or
abandonment. Certain provisions in the APA’s Judicial Review Chapter are most amenable
lo this process because they pertain to Executive Branch ltigation conduct that is in the
near-excluswe statutory domain of DOY. Offering interpretations of key APA provisions
through guidance would benefit society by increasing certainty by agency operators,
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promoting judicially consistent standards, accelerating the seitled understanding of the
statute, and increasing the political accountability of the Executive Branch.
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INTRODUCTION

Following the 1946 enactment of the Administrative Procedure Act
(APA), federal agencies have abided by its procedures for legislative
rulemaking of both notice-and-comment rulemaking and formal
adjudication varieties, as well as its minimal strictures for nonlegislative
rulemaking.! As a consensus statute that was drafted to cover a broad
diversity of federal agencies, the terms of the APA are broad and subject to
gap-filling under common law principles.2 Congress has not established
procedures to regulate all conduct of federal administrative agencies. Most
notably, the statute neither meaningfully regulates the dominant form of
agency action, informal adjudication, nor regulates agency investigations at

1. Administrative Procedure Act (APA), 5 U.S.C. §§ 551-559, 561-570a, 701-706.
2. See, eg., § 551(1) (defining the term “agency” for the purposes of the APA, broadly).
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all. Meanwhile, federal courts have filled gaps in the APA to answer core
questions such as the very definition of a federal agency? and agency action.*
To date, the Executive Branch—with the Attorney General as its chief legal
officer—has not intentionally driven the development of the APA beyond
litigating cases as they arise, issuing reports and views leading up to the APA’s
enactment,’ publishing a manual following its enactment,® and hosting a
summit to promote the modernization of the APA in 2019.7

Under the premise that legislative revision of the APA will not occur in
the foreseeable future, this Article inquires whether the Executive Branch
can offer a more collaborative and departmental approach with the Judiciary
to promote the spirit of the APA: fair, transparent, and efficient government.
By invoking its general regulating,® policymaking,® and unique litigation
management authority,!® the U.S. Department of Justice (DOJ) could
interpret portions of the statute that will, in turn, draw litigation challenging
DQOJ’s interpretations. Courts will either uphold the rule, which would fill
gaps in the statute, or courts will likely remand for additional analysis and
explanation as opposed to conclusively interpreting the APA, which would
also fill gaps in the statute.!' By potentially issuing subregulatory rules that

3. See, e.g., Flaherty v. Ross, 373 F. Supp. 3d 97, 103-06 (D.D.C. 2019) (discussing several
federal court decisions that found the APA definition ambiguous and defined other criteria to
classify an entity as an agency).

4. See, eg., Travelers Indem. Co. v. United States, 593 F. Supp. 625, 627 (N.D. Ga. 1984)
(holding that it is not clear whether reviewable agency action has occurred when an agency
takes action that falls outside the APA definition).

5. See, e.g., ATT’Y GEN.’S COMM. ON ADMIN. PROC., FINAL REPORT OF THE ATTORNEY
GENERAL’S COMMITTEE ON ADMINISTRATIVE PROCEDURE (1941) (recommending
improvements to administrative procedure to be included in the APA).

6. See ToMm C. CLARK, U.S. DEP’T OF JUST., ATTORNEY GENERAL’S MANUAL ON THE
ADMINISTRATIVE PROCEDURE ACT 6 (1947).

7. See Press Release, Off. of Pub. Affs., Dep’t of Just., Department of Justice Hosts
Summit on Modernizing the Administrative Procedure Act (Dec. 6, 2019) [hereinafter DOJ
APA Press Release], https://www.justice.gov/archives/opa/gallery/department-justice-
hosts-summit-modernizing-administrative-procedure-act.

8. See 5 U.S.C. §301 (vesting power in heads of executive departments to dictate the
governance of their respective departments).

9. See 28 C.F.R. §0.23 (1984) (creating the Department of Justice’s (DOJ’s) Office of
Legal Policy).

10.  See 28 U.S.C. § 516 (reserving the conduct of litigation in which the United States, an
agency, or an officer thereof'is a party to DO)J).

11. See, eg., Christopher J. Walker, The Ordinary Remand Rule and the Judicial Toolbox for
Agency Dialogue, 82 GEO. WASH. L. REV. 1553, 1555-56 (2014) (“[W]hen a court concludes that
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utilize the public participation element of notice-and-comment,!? this
strategy would anticipate dissatisfied members of the regulated public suing
to challenge DOJ’s APA regulations. Such a strategy will enable an iterative
process of judicial review of DOJ’s work, with remands if necessary and
affirmation if appropriate. The net result would be a more intentional and
directed approach to resolving certain ambiguities that would advance the
clarity of the APA. Specifically, DOJ could issue rules using 5 U.S.C. § 301
and 28 U.S.C. § 516 to implement the APA, particularly on litigation or
evidentiary matters leading up to litigation as long as the rules are procedural
in nature and not substantive. DOJ need not even consult with the public,
however. So long as DOJ meets an exemption from the APA’s notice-and-
comment requirements, the Attorney General could more quickly issue a
guidance document or a letter to department heads. But assuming no
remand is taken, an APA-interpreting rule will likely survive only if it is
narrowly cabined on the Attorney General’s statutory powers of securing
evidence and determining the conduct of litigation.

The process of regulating provisions of the APA under DOJ’s general
litigation authority gives the Executive Branch skin in the game and
credibility to persuade the federal courts. This manner of nonlegislative
regulation would be a key vehicle to raise important questions about the
APA’s contours to the Federal Judiciary in a way that the current process of
incidental consideration as a part of deciding cases cannot easily provide.

Significant benefits would flow from this process. The regulated public
will have access to more discrete procedures so that they can make better
choices in areas subject to federal regulation. The federal government will
benefit because the agencies represented by DQOJ—as well as the
geographically and topically dispersed units of DOJ—will have a unitary
body of precise procedures by which to comport themselves. Federal courts
will have the benefit of deliberate decisional material on the APA’s meaning
in a way that a trial or appellate litigator cannot provide in the context of a
single case. Adherents to the private rights role of the federal courts would
encounter cases that squarely challenge pure interpretations of the APA; thus,
those jurists would need to either affirm DOJ’s interpretation or set the
interpretation aside under arbitrary and capricious review.!3 Public rights
adherents would have a convenient and classic mechanism to answer difficult
questions. Congress would have a clearer picture of the policy outcomes of a

an agency’s decision is erroneous, the ordinary course is to remand to the agency for additional
investigation or explanation . . . .”).

12. 5 U.S.C. §553(b)c).

13, See § 706(2)(A).
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more nuanced APA paradigm and consequently be better equipped to form
consensus on how to reform or improve the statute. That body could then, in
its prerogative, enshrine APA innovations in statute or preclude them.

A cost of this approach would be the utilization of scarce time and
resources to draft the regulations and litigate in their defense. Another cost
would be the potential political consequences of the Attorney General—as
the signer of the nonlegislative instrument—actually describing what they
think is the best approach for filling in gaps and areas of silence and curing
inconsistencies in the APA. There is precedent for DOJ’s unique position to
expound upon the nuances of the statute. That Department issued multiple,
influential, pre-APA enactment reports in the 1940s and a manual for the
APA post-enactment that is heavily deferred to by the Judiciary.!#

Only a handful of APA provisions are amenable to this kind of
rulemaking. We identify two areas ripe for APA regulation that have not
been comprehensively resolved by the U.S. Supreme Court. First, courts
have wrestled with the scope of the administrative record to be reviewed in
APA actions, which the APA simply states must be the “whole record.”!®
The text is ambiguous and the subject of significant dispute. The evidence
that courts consider when reviewing agency action is important and usually
dispositive of the dispute, yet also subject to ambiguous and confusing
common law. DQJ should define “whole record” as the body of evidence
that courts must use when adjudicating their § 706 review function. Second,
the APA empowers agencies and courts alike to postpone final rules,!6 but
that unusual authority has never been fleshed out by courts by virtue of its
ephemeral use, 1.e., typically opposing-party presidential transition periods.
DQYJ regulations could offer a comprehensive explication of that authority
and help regularize disputes that often arise in an emergency posture.

To be clear, there are limits. We do not see all, or even most, of the APA as
being amenable to regulation. Vague, impactful, or rarely litigated portions of
the APA likely cannot be implemented via rulemaking. These include the APA’s
definition of “agency,” subpoena subsections, and judicial review provisions
related to agency discretion.!” These are much more distant from the litigation
and evidence-gathering functions that give rise to DOJ regulation.

Our Article examines APA regulation by DQJ in particular due to its
statutory ownership of federal housekeeping regulatory authority, but DOJ need

14. CLARK, supra note 6.

15. 5 U.S.C. § 706.

16.  See§ 705.

17. See §§ 551(13), 555(c)—(d), 706 (defining agency, discussing subpoenas, and detailing
judicial review standards).
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not be the sole agency engaging in this work. Joint regulations could be of value.
For example, administrative regulations on discrete actions taken by a given
agency that consider the particulars of the authorizing statute and the nature of
the substantive subject matter could be additive to the general administrative
record regulation. Although we conclude that regulation of the APA is possible
and beneficial, we recognize Congress’s primacy in this space and acknowledge
that any new statutory pronouncements would take precedence over contrary
guidance of the Attorney General.

Part I of this Article engages with the background of regulating the APA, with
a significant emphasis on separation of powers principles and DOJ’s pre- and
post-enactment influence on the APA. Part II follows by laying out how APA
regulations can be achieved. Part I asks the question of whether the APA ought
to be regulated and considers the benefits and costs of doing so. Part IV delves
into the record rule, rule postponement, and investigations provisions of the APA
and makes the case that they should be subject to regulation.

I. BACKGROUND ON INTERPRETING THE APA VIA RULEMAKING

No federal agency has ever attempted to promulgate regulations to expound
portions of the APA itself.'® Title 5 of the Code of Federal Regulations might be
expected to contain any such regulations because the APA is codified in title 5 of
the United States Code.!'® However, that title contains only regulations
concerning, for example, ethics and grants and agreements for agencies like the
Office of Management and Budget under its subtitle headings.20 Even when the
Executive Branch has considered creative approaches to APA practice, DOJ did
not include regulation of the APA as a possibility.2!

That absence is perhaps to be expected. The text of the APA today does
not explicitly require any executive officer to establish regulations. This
silence contrasts with other significant statutes that clearly make such pleas.

18. A search on Westlaw on May 27, 2023, of all federal cases with the terms “APA
regulations” produced twenty-one cases, none of which reflected regulation implementing the
APA. We exclude the Freedom of Information Act (FOIA) from this point. FOIA is
technically part of the APA, but the statute requires agencies to promulgate implementing
regulations. See 5 U.S.C. § 552(a)(4)(A){).

19.  See generally 5 U.S.C. §§ 551-559, 561-570a, 701-706.

20. See, eg, 5 C.F.R. pt. 2635 (1992) (laying out standards of ethical conduct for the
Executive Branch).

21. See, e.g., OFF. OF THE DEPUTY ATT’Y GEN., U.S. DEP’T OF JUST., MODERNIZING THE
ADMINISTRATIVE PROCEDURE AcCT 51-71 (2020), https://www.justice.gov/archives/
dag/file/1302321/download (discussing possible ways to reform the APA without suggesting
direct regulation).
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The Immigration and Nationality Act, for example, states that the Secretary
of Homeland Security “shall establish such regulations...as he deems
necessary for carrying out his authority under the provisions of this
chapter.”22 The law gives various cabinet officials—including the Attorney
General, Secretary of Homeland Security, Secretary of State, and Secretary
of Labor—freedom to establish regulations in more than a dozen other
settings.??  Examples abound elsewhere in federal law: the Copyright
Alternative in Small-Claims Enforcement Act of 2020,2¢ the Act to Prevent
Pollution from Ships,?5 and the Emergency Livestock Feed Assistance Act of
1988,26 to take a few at random. Some examples also arise in title 5,27 such
as the Privacy Act?® and Freedom of Information Act (FOIA).29

The original APA contained text that contemplated the issuance of
regulations to further its aims. When it was enacted in 1946, the APA
contained a public-disclosure component.? Section 3 of the APA required
agencies to publish adjudication orders and opinions or, “in accordance with
published rule,” make them available to the public.3! The same section
required agencies to provide public records to requestors “in accordance
with published rule,” except for confidential matters.32 The Attorney General’s
Manual on the APA clarified that this subsection encouraged agencies to “set
forth in published rules the information or type of material which is
confidential and that which is not.”3 It emphasized that the APA was not
even requiring these rules to take the form of a regulation necessarily:
“Regular publication of decisions in bound volumes or bulletins, as many

22. 8U.S.C. § 1103(2)(3).

93, See, e.g.,§§ 1101(a)(6), (9), (11), (15)(H), (18), 1104(a), 1154(a)(1)T), 1158(b)2)(B)ii), (C),
1182(a)(1)(A)(), (ii)-(iv), 1184(a)(1), 2(A), ()(1), 1186a(c)(4), 1228(b)(4), 1229a(b)(1), 1232(d)(8),
1255(a), 1356(), 1443(a).

24.  See, e.g., 17 U.S.C. § 1506(a)(1), (e)(j), (m)—(n), (t)—(u), (x)(aa) (Supp. II 2018).

25.  See, eg., 33 U.S.C. § 1905(a).

26.  See, e.g., 7U.S.C. § 1471i(b).

27. See, eg., 5 U.S.C. §§ 301, 1302, 5550a, 5738, 6329, 8331.

28.  See, eg., § 552a(v)(1).

29.  See, e.g., § 552(a)(4)(A)1), (6)B)1), (6)D)(), (6XE)1); see also Aram A. Gavoor & Daniel
Miktus, Oversight of Oversight: A Proposal_for More Effective FOIA Reform, 66 CATH. U.L. REV. 525,
526 (2017) (explaining that agency FOIA interpretations are to be reviewed de novo by courts
and, consequently, they are not subject to deference by courts).

30. See APA, Pub. L. No. 79-404, § 3, 60 Stat. 237, 238 (1946), amended by Act of July 4,
1966, Pub. L. No. 89-487, 80 Stat. 250.

31 §3(b).

32. §3(c).

33. CLARK, supra note 6, at 128.
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agencies are now doing, will suffice.”?* Yet no agency appears to have ever
published a rule under this authority.3> That result would not be surprising.
One study has shown that of 390 delegating statutes surveyed between 1947 and
1987, no final rule was issued on those statutes in 230 cases, or 59% of the time.36

Of'the very few judicial opinions to discuss § 3, one appears to concern an
agency’s failure to issue rules. The case arose out of the Federal Trade
Commission’s (FT'C’s) investigation into Macy’s upon belief that the
department store was importing mislabeled wool products.3” In federal
court, Macy’s challenged the FTC’s refusal to issue a subpoena to
government employees involved in the negotiations over the importation of
sweaters, arguing that the refusal violated § 3 because it was made by an
unpublished, “secret” directive and not the “published rule” that the APA
required.?® The Court ruled on other grounds, holding that Macy’s had filed
the case prematurely and had to wait for a final agency order, at which point
it had to petition for review in the court of appeals.?® The court opined,
however, that it cannot be said that refusing a subpoena by an unpublished
directive is clearly in defiance of the APA.#0

Section 3 of the APA lasted for twenty years until supplanted by FOIA. 4!
Section 3 “was plagued with vague phrases” that eventually led Congress to
pass FOIA, a separate, strengthened public disclosure law.*? The next year,
Congress passed a law recodifying FOIA into the APA at 5 U.S.C. § 552 but
did not recodify the APA as a whole.*3 Although that law was passed several
years after the original APA, and FOIA is generally given distinct analytical
consideration from the APA,* the two share legislative ancestry.

34. Id at 23.

35. While difficult to say with absolute certainty, no responsive hits resulted from
searching the Code of Federal Regulations for 5 U.S.C. § 1002,” the codification of the APA’s
original § 3.

36. Jason Webb Yackee & Susan Webb Yackee, From Legislation to Regulation: An Empirical
Examination of Agency Responsiveness to Congressional Delegations of Regulatory Authority, 68 ADMIN. L.
REV. 395, 42627 (2016).

37. R.H. Macy & Co. v. Tinley, 249 F. Supp. 778, 780 (D.D.C. 1965).

38. Id at 783.

39. Id

40. Id

41. Actof July 4, 1966, Pub. L. No. 89-487, 80 Stat. 250.

42. EPAv. Mink, 410 U.S. 73, 79 (1973).

43. Act of June 5, 1967, Pub. L. No. 90-23, 81 Stat. 54.

44, See, e.g., 18 U.S.C. § 1838 (referring to 5 U.S.C. § 552 as the Freedom of Information
Act, not the APA); 50 U.S.C. § 3350(1) (same); Whitaker v. Dep’t of Com., 970 F.3d 200, 205
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The APA today lacks explicit implementation language.*> The statute
focuses on the process for creating agency rules to apply their authorizing
statutes,* but not the possibility of implementing the APA uself. The bill’s
drafters and relevant congressional committees apparently did not express
views on whether the congressional imperatives and judicial review standards
could or should be broken down into executive regulations. On the one hand,
that silence might not be deliberate; the legislative history is equivocal.4” The
road to the APA took about seventeen years, and the documents telling its story
are “voluminous, scattered, and difficult to navigate without substantial pre-
existing knowledge of the events that lead to the statute’s enactment.”*# On
the other hand, “[tlhe APA is not merely a statute: it i3 a superstatute.”9
According to the Senate Judiciary Committee, the APA was intended to be a
“bill of rights for the hundreds of thousands of Americans whose affairs are
controlled or regulated in one way or another by agencies of the Federal
Government.”® Such a high-order document naturally “contains many
compromises and generalities and, no doubt, some ambiguities,” as the
Supreme Court has observed.5! That is because, as an act following “years of
deliberation and debate,” the APA “was a monumental compromise, and
Congress necessarily left much of the Act vague.”5?

(2d Cir. 2020) (“[T]he term ‘APA’ is commonly used to refer to that statute’s provisions on
rulemaking and judicial review of agency action, rather than to the subset of provisions
enacted as part of FOIA[, although the two are codified together.]”).

45. To be clear, some provisions of the APA reference an agency’s published rules; for
example, in noting that a hearing officer’s powers are “[s]ubject to the published rules of the
agency.” 5 U.S.C. §556(c). But references like this appear to presuppose rules already in
existence and do not affirmatively authorize the promulgation of rules to implement the APA.

46. See 5 U.S.C. § 553.

47. Emily S. Bremer & Kathryn E. Kovacs, Introduction to The Bremer-Kovacs Collection:
Historic Documents Related to the Administrative Procedure Act of 1946, 106 MINN. L. REV.
HEADNOTES 218, 220 (2021).

48. Id. at 220, 222.

49. Id at221.

50. PAT MCCARRAN, ADMINISTRATIVE PROCEDURE ACT, S. DOC. NO. 79-248, at 298
(2d Sess. 1946).

51. Wong Yang Sung v. McGrath, 339 U.S. 33, 4041 (1950).

52. Kathryn E. Kovacs, Rules About Rulemaking and the Rise of the Unitary Executive, 70
ADMIN. L. REV. 515, 518 (2018).
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II. THE NARROW BASIS BY WHICH THE ADMINISTRATIVE PROCEDURE
ACT COULD BE INTERPRETED WITH NONLEGISLATIVE
RULEMAKING

The next challenge is determining how, if at all, an agency could regulate
the APA. As a threshold matter, the fact that the APA does not appear to
have been regulated before does not, in our view, imperil future attempts to
do so. Some 41% of congressional invitations to agencies to issue regulations
go unanswered.>? There is precedent for the APA providing a rulemaking
hook in the public-disclosure provisions of § 3 that has since been superseded
by FOIA. Although §3 was repealed and reconfigured into FOIA,
suggesting Congress disapproved of continuing § 3 regulations, Congress
continued to require regulations in FOIA.5* Section 3 was enacted
contemporaneously with the remainder of the APA in 1946, which suggests
a broader acceptance of regulation by its drafters.

There is also precedent for parts of the APA lying underused for years.
Section 705 empowers an agency to stay an action it has taken pending
judicial review and authorizes a court to stay an action pending review.5
That provision has been cited by 416 courts as of June 11, 2023, according
to Westlaw, with 161 of those cites—about 38.7% of them—occurring just
in the years 2018—-2023.

Although the APA has not featured a rulemaking hook since § 3’s repeal
in 1966, there are other vectors for regulation. The prime question is
whether Congress left any statutory gaps in the APA or in other statutes that
could be used to regulate the APA. It is in such gaps that sound rules
ordinarily flourish in other contexts. After all, “rulemaking authority is not
inherent in an administrative agency but is instead derivative of and
dependent upon statutory authorization.”’ For an agency to regulate, it
must have been gifted the authority by Congress to issue regulations of that
sort.”7 The grant might include a statutory gap or a statutory ambiguity, with
explicit and implicit delegation.58 While limitations exist, such as the major

53. Yackee & Yackee, supra note 36, at 426-27.

54, See 5 U.S.C. § 552(a)4)(A).

55. See § 705.

56. Cary Coglianese, Dimensions of Delegation, 167 U. PA. L. REV. 1849, 1862 (2019).

57.  See Chrysler Corp. v. Brown, 441 U.S. 281, 308 (1979) (explaining that a court, when
reviewing a regulation, must “reasonably be able to conclude that the grant of authority [by
Congress| contemplates the regulations issued”).

58. See David M. Hasen, The Ambiguous Basts of Judicial Deference to Administrative Rules, 17
YALE J. ON REGUL. 327, 34345 (2000).
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questions doctrine’s requirement for a clear statement,® it is generally
commonplace for statutes to confer authority on agencies to make rules.

On that basis, we think that the intersection of two statutes provides a basis
for the Attorney General to issue a narrow body of rules governing the
Executive Branch’s treatment of the APA. Those provisions are 5 U.S.C.
§ 301, the general authority for an agency to self-regulate, and 28 U.S.C.
§ 516, which provides the Attorney General with authority to direct the
conduct of federal litigation.0 Section 516 of title 28, which reserves the
conduct of litigation and the securing of evidence to DOJ, ought to be paired
with § 301 of title 5 because the latter, but not the former, expressly
contemplates rulemaking. We examine each in turn.6!

A.  The Background of 5 U.S.C. § 501

The federal agency “Housekeeping Statute®? gives each agency head the
authority to make procedural rules governing the agency’s operations.®3 It
provides: “[T]he head of an Executive department or military department
may prescribe regulations for the government of his department, the conduct
of its employees, the distribution and performance of its business, and the
custody, use, and preservation of its records, papers, and property.”64

The Housekeeping Statute was enacted in 1789 “to help General
Washington get his administration underway by spelling out the authority
for executive officials to set up offices and file Government documents.”65

59. See West Virginia v. EPA; 142 S. Ct. 2587, 2607-08 (2022) (“[T]here are
‘extraordinary cases’ . . . cases in which the ‘history and the breadth of the authority that [the
agency]| has asserted,” and the ‘economic and political significance’ of that assertion, provide
a ‘reason to hesitate before concluding that Congress’ meant to confer such authority.”
(quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159-60 (2000))).

60. 5U.S.C.§301;28 U.S.C. §516.

61. Cf Mourning v. Fam. Publ’ns Serv., Inc., 411 U.S. 356, 369 (1973) (holding that a
regulation must be “reasonably related to the purposes of the enabling legislation” (quoting
Thorpe v. Hous. Auth. of Durham, 393 U.S. 268, 280-81 (1969))).

62. See 5 U.S.C. §301.

63. Kiristin E. Hickman, The Need for Mead: Rejecting Tax Exceptionalism in Judicial Deference,
90 MINN. L. REV. 1537, 1573 (2006) (citing 5 U.S.C. § 301).

64. 5U.S.C.§301.

65. H.R. REP. NO. 85-1461 (1958), as reprinted in 1958 U.S.C.C.A.N. 3352 (noting
Congress originally enacted this law in 1789, but first codified the statute in 1875 at § 161 of
the Revised Statutes); see, e.g., Act of July 27, 1789, ch. 4, 1 Stat. 29 (Department of Foreign
Affairs); Act of Aug. 7, 1789, ch. 7, 1 Stat. 50 (Department of War) (“[T]he Secretary for the
department . . . shall . . . be entitled to have the custody and charge of all records, books and
papers in the office of the Secretary . . ..”).
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In 1979, the U.S. Supreme Court confirmed in Chrysler Corp. v. Brown®6 that the
Housekeeping Statute enables only procedural rules, not substantive rules.6”
The Court analogized § 301 to the APA, which recognizes a class of rules exempt
from notice-and-comment procedures—rules of agency organization,
procedure or practice”—as opposed to “substantive rules.”68 Similar to how the
APA alleviates the hurdles an agency must surmount to enact “rules of agency
organization, procedure or practice,” the Court held that § 301 was “simply a
grant of authority to the agency to regulate its own affairs.”69

The line between procedural and substantive rules can be murky in
administrative law.70 One 1920s definition for procedural rules was “laws
which have for their purpose merely to prescribe machinery and methods to
be employed in enforcing these positive provisions.”’! The same author
defined substantive laws as “laws which have for their purpose to determine
the rights and duties of the individual and to regulate his conduct and relation
with the government.”72

Nevertheless, since Chrysler Corp., the federal courts of appeals have struck
down several attempts by agencies “to find statutory authority for substantive
regulation in the Housekeeping Statute.””3 For instance, § 301 “cannot be
construed to establish authority in the executive departments to determine
whether certain papers and records are privileged.”’* Nor could it be used
to “issue binding regulations creating rights to work overtime which are
enforceable by a federal court.”” In so holding, the First Circuit noted that
to view § 301 otherwise would be to recognize a “generalized grant of
authority to all military and executive department heads . . . so broad and
non-specific that we cannot reasonably conclude Congress intended this
statute to serve as the sole basis for jurisdiction in the federal courts for this

66. 441 U.S. 281 (1979).

67. Seeid. at 309-10.

68. Id. at 313—14 (referencing 5 U.S.C. § 553).

69. Id. at 309-10.

70. See, e.g., Emily Hammond Meazell, Deference and Dialogue in Administrative Law, 111
CoruM. L. REV. 1722, 1730 (2011).

71.  WILLIAM F. WILLOUGHBY, PRINCIPLES OF JUDICIAL ADMINISTRATION 8 (1929).

72, Seed.

73.  See United States ex rel. O’Keefe v. McDonnell Douglas Corp., 132 F.3d 1252, 1255
(8th Cir. 1998) (collecting cases); see also, e.g., Sebastian v. United States, 185 F.3d 1368, 1371
(Fed. Cir. 1999).

74. NLRB v. Capitol Fish Co., 294 F.2d 868, 875 (5th Cir. 1961).

75.  Chasse v. Chasen, 595 F.2d 59, 63 (1st Cir. 1979) (noting that 5 U.S.C. § 301 did not
provide “statutory authority to issue a policy pronouncement . . . which would create a right
enforceable in federal court™).
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internal policy pronouncement.”76

Some Housekeeping Statute regulations have survived challenges that
they are not truly procedural in nature. Perhaps most famously in United
States ex rel. Touhy v. Ragen,”” the U.S. Supreme Court held that agencies could
use the Housekeeping Statute to issue regulations requiring agency
preapproval before the release of its official records and information.”® As a
later circuit court decision characterized Touhy, the regulations in that case
“established which agency employees would produce documents in response
to a subpoena duces tecum” and thus “dealt exclusively with internal
administrative procedure.”79

That said, § 301 has been used to justify innumerable modern rules.80 For
example, DOJ “has interpreted § 301 to allow agencies not only to set rules
for employee conduct while on the job, but also to regulate employee conduct
outside the workplace that ‘may undermine the efficient operation of the
Department or the effectiveness of employees in the performance of their
duties.”’8! There may be tens of thousands of regulations relying on § 301,
albeit often in conjunction with other statutory bases.52

B. The Background of 28 U.S.C. § 516.

Another vehicle for regulating the APA comes not from title 5 of the U.S.
Code, but from title 28, devoted to the Judiciary and DQJ. Section 516 of
that title provides: “[E]xcept as otherwise authorized by law, the conduct of
litigation in which the United States, an agency, or officer thereof is a party,
or is interested, and securing evidence therefor, is reserved to officers of
[DOJ], under the direction of the Attorney General.”83 Unlike § 301 of title
5, § 516 of title 28 does not expressly empower DOJ to issue regulations.

Section 516 aligns with the longstanding principle that the Attorney

76. Id

77. 340 U.S. 462 (1951).

78.  Seeid. at 468-70.

79. United States ex rel. O’Keefe v. McDonnell Douglas Corp., 132 F.3d 1252, 1255 (8th
Cir. 1998) (citing Touhy, 340 U.S. 462).

80. See generally 5 U.S.C. § 553(c) (requiring an agency to incorporate in rules “a concise
general statement of their basis”).

81. Auth. of Env’t Prot. Agency to Hold Emps. Liable for Negligent Loss, Damage, or
Destruction of Gov’t Pers. Prop., 32 Op. O.L.C. 79, 81 (2008).

82. A search of the Code of Federal Regulations in Westlaw for “5 U.S.C. 301” yields the
maximum return of 10,000 results. Filtering those results to find the word “Authority” within
100 words of “301” returns 9,993 results.

83. 28U.S.C.§516.
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General maintains primary control over litigation on behalf of the United
States. The Attorney General’s involvement throughout litigation, including
at trial-level court proceedings, ensures a better handle on cases facing
judicial review.8* The Attorney General’s power is so complete that they and
their Assistant Attorneys General wield the power to force litigation positions
on agencies.8

Like the Housekeeping Statute, § 516 traces its roots back to the founding.
The Judiciary Act of 1789 established the Office of the Attorney General.86
The Act vested in the Attorney General the absolute power to “prosecute
and conduct all suits in the Supreme Court in which the United States shall
be concerned” and to advise the President or heads of Departments
regarding questions of law.87 That Act also vested the Attorney General with
the plenary power to “conduct all suits” in which the United States may be
aparty.® In the years following, the Supreme Court recognized the Attorney
General’s authority to litigate on behalf of the United States, noting the
authority might come from the Judiciary Act, Supreme Court decisions, or
“the usage of the government.”89

The Attorney General’s litigation authority was fortified by the 1870 Act,
which established DOJ, headed by the Attorney General.®0 In that law, the
Attorney General’s role expanded to representing government agencies and
departments.9! Particularly, § 14 of the 1870 Act directed that the Attorney
General “shall ... procure the proper evidence for...all suits and

84. Att’y Gen.’s Role as Chief Litigator for the U.S., 6 Op. O.L.C. 47, 49 (1982).

85. See, eg., id. at 59-60 (noting that 28 U.S.C. § 516, among other sources, has “been
interpreted consistently by the courts to vest the Attorney General with virtually absolute
discretion to determine whether to compromise or abandon claims made in litigation on
behalf of the United States”); 28 C.F.R. §§ 0.45, 0.46, 0.168 (2021).

86. Judiciary Act of 1789, ch. 20, § 35, 1 Stat. 73, 93.

87. Id.

88. Id. (“And there shall also be appointed a meet person, learned in the law, to act as
attorney-general for the United States, who shall be sworn or affirmed to a faithful execution
of his office; whose duty it shall be to prosecute and conduct all suits in the Supreme Court in
which the United States shall be concerned . . . .”).

89. Aty Gen.’s Role as Chief Litigator, 6 Op. O.L.C. at 4849 (citing Confiscation Cases, 74
U.S. (7 Wall.) 454, 458-59 (1868)).

90. Act to Establish the Department of Justice, Pub. L. No. 41-97, ch. 150, 16 Stat. 162
(1870).

91. Seeud.; CONG. GLOBE, 41st Cong., 2d Sess. 3034, 3036 (1870) (“Whether the opinion
of the Attorney General be right or wrong; it is an opinion which ought to be followed by all
the officers of the Government until it is reversed by the decision of some competent court.”).
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proceedings.”@2 The 1870 Act furthered the goal of Congress to create a
centralized mechanism for conducting and supervising government
litigation.9 It created a mechanism for “a unity of decision, a unity in
jurisprudence . . . in the executive law of the United States.”94

The next step in this language’s evolution came in 1954. Section 361 of
the Revised Statutes provided that the

officers of the Department of Justice, under the direction of the Attorney

General, . . . shall, on behalf of the United States, procure the proper evidence for, and

conduct, prosecute, or defend all suits and proceedings in the Supreme Court and in

the Court of Claims, in which the United States, or any officer thereof] as such officer,

is a party or may be interested.?>

Although the 1954 statute and its antecedents used the word “procure,”
that was replaced with “secure” in 1966 when Congress enacted § 516 in its
present form.% Both the terms “procure” and “secure” suggest a statutory
history of DOJ’s active and decisive role in gathering evidence to present
during litigation.

Also in 1966, Congress enacted § 3106 of title 5, the corollary to § 516 of
title 28.97 Whereas § 516 assigns DO]J primacy in handling litigation and the
securing of evidence for the U.S. Government, § 3106 generally prohibits
other agencies from assuming that role.% It requires heads of executive
departments to refer litigation matters, including the “securing of evidence
therefor,” to DOJ except as otherwise authorized by law.99 To drive the
point home, Congress emphasized that the Attorney General “shall supervise
all litigation” in which the United States is a party and “all United States
attorneys, assistant United States attorneys, and special attorneys appointed
under [§] 543 of this title in the discharge of their respective duties.”100

The U.S. Supreme Court and courts of appeals have primarily invoked
§ 516 to reiterate the well-established precedent that the Attorney General is
charged with the “conduct of litigation” in which the United States or

92. Act to Establish the Department of Justice § 14.

93. Aty Gen.’s Role as Chuef Litigator, 6 Op. O.L.C. at 49.

94. CONG. GLOBE, 41st Cong., 2d Sess. at 3036.

95. Actof Sept. 3, 1954, Pub. L. No. 83-779, ch. 1263, § 11, 68 Stat. 1226, 1229 (codified
as amended at 5 U.S.C. § 306) (emphasis added).

96. Act of Sept. 6, 1966, Pub. L. No. 89-554, 80 Stat. 378, 613 (codified at 28 U.S.C.
§516).

97. 80 Stat. at 415-16 (codified at 5 U.S.C. § 3106).

98.  Compare 28 U.S.C. § 516, with 5 U.S.C. § 3106.

99. 5U.S.C.§3106.

100. 28 U.S.C.§519.
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agencies are a party to, absent laws to the contrary.19! Section 516 creates
an exception to the Attorney General’s presumptive litigation authority for
non-DOYJ litigating situations “otherwise authorized by law.”102  Similar
language constrains non-DOJ agencies’ ability to argue in the Supreme
Court: the authority to initiate appeal proceedings is cabined to the Attorney
General or Solicitor General.!9 But courts generally construe such language
narrowly and only allow agencies to conduct independent litigation with
explicit statutory authorization.!* Without valid statutory authorization, the
Supreme Court has rejected an agency’s attempt to file a petition for a writ
of certiorari in its own name, even though the agency possessed independent
litigating authority at the district court level.105

Grants of independent litigating authority are neither uniform nor
comprehensive. As of 1978, at least thirty-one executive branch and
independent agencies were authorized to conduct at least some of their own
litigation, leading to an inconsistent statutory scheme in representing
agencies in civil ligation.!06 A spectrum lies between agencies like the FT'C,
which largely litigates its own cases with lesser remedial authority, and
agencies like the Environmental Protection Agency (EPA), which have
litigating authority extending to certain parts of their authorizing statutes.!07
Some agencies’ litigating jurisdiction lies only in the district courts, like the
Consumer Product Safety Commission, or only in the courts of appeals, like

101. FEC v. NRA Pol. Victory Fund, 513 U.S. 88, 92-96 (1994); Interstate Com.
Comm’n v. S. Ry. Co., 543 F.2d 534, 535-36 (5th Cir. 1976).

102. 28 U.S.C.§516.

103. §518(a) (reserving litigation authority in the Supreme Court and certain other courts
to the Attorney General and Solicitor General).

104. See Att’y Gen.’s Role as Chief Litigator for the U.S., 6 Op. O.L.C. 47, 56 (1982)
(citing Marshall v. Gibson’s Prods., 584 F.2d 668, 676-77 (5th Cir. 1978)) (finding that the
Secretary of Labor was not expressly authorized by any Act of Congress to bring suit); S. Ry.
Co., 543 F.2d at 535 (affirming the district court’s holding that the Commission could not
bring suit without the aid or consent of the Attorney General); In re Persico, 522 F.2d 41, 54
(2d Cir. 1975) (confirming that the Attorney General has the discretion to appoint officials to
prosecute crimes against the United States); FI'C v. Guignon, 390 F.2d 323, 327 (8th Cir.
1968) (confirming that the Commission could not enforce its subpoenas without proceeding
through the office of the Attorney General).

105.  See NRA Pol. Victory Fund, 513 U.S. at 90-91, 98.

106. Griftin B. Bell, The Attorney General: The Federal Government’s Chief Lawyer and Chief
Lutigator, or One Among Many?, 46 FORDHAM L. REV. 1049, 1057 (1978).

107. Kirti Datla & Richard L. Revesz, Deconstructing Independent Agencies (and Executive
Agencies), 98 CORNELL L. REV. 769, 799 (2013).
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the Securities and Exchanges Commission. 108

Unlike the Housekeeping Statute, § 516 does not expressly authorize any
agency to promulgate regulations.!0® At best, it is silent on whether further
rules are necessary to build out the regime where DOJ primarily handles the
federal government’s litigation and evidence gathering. But if the text does
not fully support using § 516 to make rules, then its historical use does.

The most common regulatory invocation of § 516 confirms DO]J’s sole
right to represent the United States or agencies in suits. For example, DO]J
has turned to § 516 as the fount for regulations concerning contract terms
and conditions,!!® patent and copyright infringement cases in federal
procurement actions,!!! certain Department of Agriculture claims,!2 and
individual-capacity suits against federal employees.!'3 Even when an agency
enjoyed the authority to “determine the amount of, to settle, and to adjust
any claims arising” under a particular program, the regulation made clear
that the delegation at no time was intended to “diminish the authority of the
Attorney General” under § 516.114

Section 516 is not only referenced in regulations (as when regulations
emphasize that they are not intended to impinge on §516’s default
arrangement), but also used as express authority for some regulations. The
vast majority of these regulations are DOJ’s own regulations. They include
regulations describing the minimum qualifications for annuity brokers to
assist with structured settlements entered by the United States,!!5 regulations
governing Young American Medals for youth engaging in acts of bravery or

108. Neal Devins, Unitariness and Independence: Solicitor General Control over Independent Agency
Litigation, 82 CALIF. L. REV. 255, 278-79 (1994).

109.  Compare 5 U.S.C. § 301, with 28 U.S.C. § 516.

110.  See, e.g., 48 C.F.R. § 1552.232-75(a)(8) (2022) (requiring DOJ to represent agencies
or instrumentalities of the United States in commercial supplier agreements involving
indemnification); § 1552.312-4(w)(1)(viii) (granting DOJ sole discretion to represent the United
States in any indemnification action regarding contract terms and conditions for commercial
items).

L11. See§ 1352.239-70(g) (2021).

112. See 7 C.F.R. § 225.18(h) (2022).

113. See 28 C.F.R.§50.15 (2021) (“Representation of Federal officials and employees by
Department of Justice attorneys or by private counsel furnished by the Department in civil,
criminal, and congressional proceedings in which Federal employees are sued, subpoenaed,
or charged in their individual capacities”).

114. 7 CFR.§215.12(h) (2022).

115. See 28 C.F.R. § 50.24 (2021).
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service,!1¢ and the DQJ Antitrust Division’s business review procedure.!!?
Others are housekeeping matters governing litigation policy, like expressing
DQOJ’s “general overriding affirmative duty” to support open judicial
proceedings.!'8 But § 516 has also been used by DOJ to “establish a uniform
procedure for consular notification where nationals of foreign countries are
arrested by officers of this Department on charges of criminal violations” to
conform to the United States’ treaty obligations.!'’9 The section is the
foundation for “procedural guidance” to agencies responsible for enforcing
Title VI of the Civil Rights Act of 1964.120 Section 516 is also the invoked
authority for a regulation establishing how DOJ accepts concurrent federal
criminal jurisdiction to prosecute offenses in tribal territory.!2!

The question then becomes—What are the outer limits of § 516 regulation?
Section 516 states that “the conduct of litigation . .. and securing evidence
therefor, is reserved to officers of the Department of Justice, under the direction
of the Attorney General.”122 Take both of those endowments in turn. The
“conduct of litigation” reiterates a broad delegation to the Attorney General; to
conduct means “[t]o manage; direct; lead; have direction; carry on; regulate; do
business.”!23 This facially broad definition could imply that DOJ could simply
litigate an APA case without ever consulting with the agency whose action DO]J
is defending. However, that power is tempered by DOJ’s historical restraint and
recognition of its order in the Executive Branch. DOJ’s Office of Legal Counsel
has previously cast this authority as a “supervisory” one, whereby DQOJ
“coordinate[s] the legal involvements of each ‘client” agency with those of other
‘client’ agencies, as well as with the broader legal interests of the United States
overall.”12¢ The Attorney General, under that opinion, “will accommodate the
agency’s policy judgments to the greatest extent possible without compromising
the law, or broader national policy considerations.”!2> Notably, DOJ’s conduct
is linked to “litigation,” not the antecedent agency action or any agency action
following closure of the case. The Attorney General’s powers correlate to this
one stage in the administrative state’s lifecycle.

This limited reading of § 516 aligns with Chief Justice John Marshall’s

116.  See § 50.22.

117, See§ 50.6.

118. See§ 50.9.

119. §50.5(a).

120. §50.3(c).

121, See § 50.25.

122. 28 U.S.C.§516.

123.  Conduct, BLACK’S LAW DICTIONARY (4th ed. 1968).

124.  Att’y Gen.’s Role as Chief Litigator for the U.S., 6 Op. O.L.C. 47, 54 (1982).
125. Id. at 55.
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observation of the nondelegation doctrine. On the one hand are “important
subjects” whose regulation occurs only by Congress, and on the other hand
are matters of “less interest” for which the Executive Branch may “fill up the
details.”126 - DOJ recognizing that § 516 regulation should be limited to
procedural matters directly linked with court filings and appearances respects
any boundaries and reduces litigation risk in this uncharted territory.

C. Applying § 301 and § 516 to Interpret the Administrative Procedure Act

We think that DOJ could issue rules using 5 U.S.C. § 301 and 28 U.S.C.
§ 516 to implement the APA, particularly on litigation or evidentiary matters
in or leading up to litigation, so long as the rules are procedural in nature and
not substantive. Those two statutes have individually supported countless
regulations from agencies, particularly concerning internal agency procedure
and DOJ litigating authority. Those fields converge, generally speaking, on an
agency’s procedures for preparing for litigation and the litigation-induced
evolution of roles played by the agency performing the action under review
and DQJ spinning up to defend that action. However, we cannot say that
every APA provision falls in that intersection. Although the APA, at a high
level, is concerned with reasonably universal administrative procedure, its
provisions cover a diverse set of administrative law topics.

Guidance could take a number of forms. The soundest route would be
for DOJ to pass a regulation after notice-and-comment.!2?” That would
forestall a challenge to how the rules were enacted and bolster the
government’s case for any Skidmore!2® deference.!?9 An open and upfront
rulemaking process through notice-and-comment could also tee up the rule
for judicial review (pending a plaintiff with standing), which might be
beneficial: the courts would then be confronted with a pure legal question
and be forced to rule on a number of the finer and more important points.
That said, for the sake of expediency, DOJ is free to try regulating the APA
through subregulatory rules, for example interpretive rules or policy papers.

DQOJ is the right entity to promulgate any such rules. Section 301 of title
5 applies to all agency heads, enabling them to regulate in pursuit of
housekeeping matters. But § 516 of title 28 grants the Attorney General the
primary responsibility for conducting litigation and securing evidence for

126. Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 43 (1825); se¢ also Ilan Wurman,
Nondelegation at the Founding, 130 YALE L.J. 1490, 1502 (2021).

127. See 5 U.S.C. § 553(b)—(c).

128.  See Skidmore v. Swift & Co., 323 U.S. 134 (1944).

129. See id. at 140 (holding that courts may defer to agency rulings, statutory
interpretations, and opinions that “constitute a body of experience and informed judgment”).
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that litigation. DQYJ is thus charged by § 516 and other relevant statutes to
represent rules promulgated by administrative agencies.!’® To let then-
Assistant Attorney General Ted Olson summarize: “[T]he Attorney General
is properly perceived by the people as the official charged with ensuring that
the Executive Branch observes constitutional limits and that the laws enacted
by Congress are faithfully executed.”!3! Attorneys are assigned to a range of
cases that vary in subject matter and administrative programs before the entire
federal Judiciary.!?? This exposure allows DQJ attorneys to understand how
regulations are implemented and challenged under the APA and other
statutes.!'33 DQJ is responsible for defending agency rules as counsel for the
United States, but deference is afforded to agency’s views on policy matters.!34
Because DQJ attorneys exercise independent judgment, the Department
frequently provides advice to agencies on how to deal with impending
litigation, but also how to avoid it.!35 Anticipating potentially litigious issues
associated with agencies’ policy objectives is one among the many vital roles of
a DQJ attorney.!3¢ However, DOJ’s litigation authority is not solely vested.
But DOJ is indirectly democratically accountable, as it is staffed with principal
Officers of the United States who may be removed at the conclusion of a
Presidential term, if not earlier.

In the APA context, the Attorney General’s views carry unique weight. The
Attorney General was heavily involved in drafting the APA by convening a
Committee on Administrative Procedure.!3? The Committee issued a report
with two bills, one reflecting a liberal approach and one reflecting a

130. See Theodore C. Hirt, Recent Developments Federal Agency Focus: The Department of Justice:
Current Issues Involving the Defense of Congressional and Administrative Agency Programs, 52 ADMIN. L.
Rev. 1377, 1381 (2000).

131. Memorandum from Theodore B. Olson, Assistant Att’y Gen, DOJ Off. of Legal
Couns., to the Att'y Gen. of the U.S. 3 (Feb. 10, 1982), https://www justice.gov/d9/
pages/attachments/2022/09/02/1a_19820210_the_role_of_the_attorney_general_in_the_g
overnment_of_the_united_states_1.pdf.

132.  See Hirt, supra note 130, at 1379.

133, Seeid.

134.  See Note, Government Counsel and Their Obligations, 121 HARV. L. REV. 1409 (2008).

135.  See David Luban, “That the Laws Be Faithfully Executed”: The Perils of the Government Legal
Advisor, 38 OHIO N. U. L. REV. 1043, 1050 (2012); Margaret H. Taylor, Behind the Scenes of St.
Cyr and Zadvydas: Making Policy in the Midst of Litigation, 16 GEO. IMMIGR. L.J. 271, 301 (2002).

136.  See Luban, supra note 135, at 1045. DOJ’s Office of Legal Policy and litigation units
routinely opine on agency rules before they are finalized as part of the Executive Order 12,866
interagency process coordinated by the Office of Information and Regulatory Affairs.

137. Kovacs, supra note 52, at 525.
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conservative approach.!38 The Attorney General also submitted a letter of
support of the prevailing bill in 1945 along with an analysis of the bill.139 After
the bill passed and the Attorney General’s preferred view of less restrictive
constraints on agencies won out, he authored the Attorney General’s Manual on the
Admanistrative Procedure Act.'*? The manual laid out a sort of post hoc legislative
history,!*! though the accuracy of that history has been reasonably questioned
as presenting “only one side of the debate” preceding the APA’s passage.!42
Nevertheless, that manual “significantly influenced the way agencies and
courts interpreted and applied the statute.”!#> The Supreme Court has given
the Attorney General’s Manual varying levels of deference, ranging from “some
weight”144 to “persuasive.”!#> Given this, the Attorney General’s regulation of
the APA could carry persuasive power unique to their station. However, any
new APA procedural rules likely will not constitute a sequel to the Attorney
General’s Manual and share in the deference shown to it. In respecting the
Attorney General’s Manual, the Supreme Court has emphasized that that treatise
was a contemporaneous interpretation by DOJ.146 DOJ is free to partner with
other agencies to issue joint rules, but at minimum, DOJ is best positioned to
offer general administration of the cross-cutting requirements. DOJ has also
shown some interest in recent years, having hosted a “Summit on Modernizing
the Administrative Procedure Act” in 2019.147

To clarify, there is a dearth of APA regulations, but not necessarily APA
rules in general. When we discuss “regulating” the APA, we mean the full
spectrum of informal rulemaking authority available to the Attorney
General.'¥  The most durable and resource-intensive efforts along that
spectrum are regulations that undergo notice-and-comment rulemaking and
are published in the Federal Register. Such rules tend to be more durable than

138. Id at 525-26.

139. Id. at 529.

140. Id. at 531-32.

141. Id

142.  Bremer & Kovacs, supra note 47, at 219-22.

143. Id. at 222.

144. Chrysler Corp. v. Brown, 441 U.S. 281, 302 n.31 (1979).

145. Norton v. S. Utah Wilderness All., 542 U.S. 55, 63 (2004). See generally Kovacs, supra
note 52, at 531 n.144 (collecting Supreme Court cases offering varying levels of deference).

146. Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 546
(1978).

147. DQOJ APA Press Release, supra note 7.

148. We exclude consideration of formal rulemaking, which has been “mostly dead”
since the 1970s. Aaron L. Nielson, In Defense of Formal Rulemaking, 75 OHIO ST. L.J. 237, 247—
54 (2014).
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policy documents.!#9 It is not uncommon for DOJ to supersede previous
policies, as Attorney General Jeff Sessions did en masse in 2017.150 The
President may also order DQJ to consider doing so, as President Biden did
in a 2022 executive order aimed to update criminal justice policies.!3!
Subregulatory guidance, such as guidance documents or letters to
department heads, is less sturdy but can be quite impactful. A key DOJ
policy document is its comprehensive Justice Manual.'>2 To use other non-
APA examples, Attorney General Eric Holder, in 2013, declared that he
would no longer defend the Defense of Marriage Act because it was
unconstitutional, having been passed less than fifteen years earlier in a
bipartisan fashion and signed into law by Bill Clinton.153 Attorney General
Holder also reformed how the U.S. government invokes the state secrets
privilege through a memorandum that failed to even invoke his statutory
authority but has nonetheless held firm since it was issued in 2009.15¢
Guidance such as interpretive rules or policy documents can still be
challenged in an Article III venue. A regulated party who alleges that
nonlegislative APA rulemaking has been applied unfairly to them can
challenge the application to their case, and they still benefit from having a
clear distillation of the government’s APA policy, the same as a rule that has
undergone notice-and-comment. Which form of rulemaking may be best

149. See Jody Freeman & Jim Rossi, Agency Coordination in Shared Regulatory Space, 125
Harv.L.REv. 1131, 1191 (2012) (“Notice-and-comment rulemaking also allows each agency
to make a durable commitment to a policy choice, because the result of joint rulemaking can
be modified only through either a notice-and-comment process to amend or repeal it or by an
act of Congress.”). Rulemaking is also subject to democratic accountability under the
Congressional Review Act. 1d.

150.  Attorney General Jeff Sessions Rescinds 25 Guidance Documents, U.S. DEP’T OF JUST. (Dec. 21,
2017),  https://www.justice.gov/opa/pr/attorney-general-jeff-sessions-rescinds-25-guidance-
documents; see also MONEY LAUNDERING & ASSET RECOVERY SECTION, CRIM. D1v., U.S. DEP'T
OF JUST., POLICY DIRECTIVE 171, https://www justice.gov/file/982616/download.

151. Advancing Effective, Accountable Policing and Criminal Justice Practices to
Enhance Public Trust and Public Safety, Exec. Order No. 14,074, 87 Fed. Reg. 32,945 (May
25, 2022).

152. U.S. Dep’t of Just., Just. Manual (2018), https://www.justice.gov/jm/justice-
manual.

153. Letter from Eric Holder, Att’y Gen. of the U.S., to Rep. John Boehner, Speaker,
U.S. House of Representatives (Feb. 23, 2011), https://www justice.gov/opa/pr/letter-
attorney-general-congress-litigation-involving-defense-marriage-act; see 28 U.S.C. § 530D.

154. Memorandum from the Att’y Gen. of the U.S., to the Heads of Exec. Dep’ts &
Agencies (Sept. 23, 2009), https://www.justice.gov/archive/opa/documents/state-secret-
privileges.pdf.
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suited for the challenge identified in this Article will likely depend on the
political environment and provision of the APA that DOJ seeks to regulate.

Recognizing that some agencies have independent litigating authority, we
are not using DOJ here as a proxy for any government agency that has the
authority to represent the United States in any defensive or affirmative APA
lawsuit. The APA and the portions of it that we think the Attorney General
could regulate are certainly not organic to DOJ. But §516 and § 301
authorities that unlock the Attorney General’s litigation regulatory power are
collectively organic to DOJ. Because § 301 and § 516 must be read with the
APA, they empower DOJ to act. The APA gives way its general authority to
more specific authority, each of which postdates the 1946 APA through their
1966 recodifications. DOJ can always issue advisory guidelines for agencies
in its counseling function, which renders moot the question of whether
independent litigating agencies could issue rules of the sort we discuss in this
Article.

ITI. SHOULD THE ADMINISTRATIVE PROCEDURE ACT BE INTERPRETED
VIA NONLEGISLATIVE RULEMAKING?

Before discussing whether an agency could make rules to implement or
expound a given part of the APA, a natural first question is: why would an
agency want to do so?

First, having the Executive Branch create universal rules to self-regulate
conduct could complement the Judiciary’s occupancy of that function. Federal
courts have taken a role in “impos[ing] rulemaking requirements that exceed the
simple formula in the APA.”155 In any event, courts have forged ahead anyway,
imposing obligations on agencies that arguably cross the line from judicial
interpretation to judicial creativity.!>¢ Examples include requiring agencies to
create records in informal rulemaking, forecast what information it considered
in drafting a proposed rule, disclose ex parte contacts in informal rulemaking,!57
and include a robust, exhaustive explanation for its rulemakings.!?8 We have
previously criticized courts’ eagerness to expand, without statutory support,

155. Kovacs, supra note 52, at 533.

156. Id. at 534.

157.  See, e.g., Home Box Off, Inc. v. FCC, 567 F.2d 9 (D.C. Cir. 1977); ¢/ Sierra Club
v. Costle, 657 F.2d 298 (D.C. Cir. 1981).

158. Kovacs, supra note 52, at 534—45; see also John F. Dufly, Administrative Common Law in
Judicial Review, 77 TEX. L. REV. 113, 162-81 (1998) (applying common law ripeness doctrine
in contravention of the APA’s final agency action requirement).
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administrative records beyond what agencies present.!®® Blame could lie in
congressional torpor, which emboldens courts to fill the void and conduct
searching review of agency action.!60 Relatedly, Congress’s decision not to flesh
out certain dimensions of the APA at the outset may have contributed to this
behavior. As a law professor, Antonin Scalia argued that the APA’s silence on
informal adjudication procedures pushed federal courts to craft common law
solutions to fill the gap.16! The silence may have been intentional because the
APA was a consensus statute, but it exists, nonetheless.

Of course, an agency is always free to impose such requirements on itself.162
But a court cannot saddle agencies with these requirements under threat of
the rule otherwise being set aside under the substantive arbitrary or
capricious review standard.!63 As the Supreme Court recognized in Vermont
Yankee, there is “little doubt that Congress intended that the discretion of the
agencies and not that of the courts be exercised in determining when extra
procedural devices should be employed.”16+ When courts do so, they violate
not only the APA but also the spirit of administrative law.165

The result, in the words of the Attorney General’s Committee on the APA,
is diverting rulemaking energy away from regulations and toward
subregulatory policies and directives: “Rules will either not be made or policy

159.  See generally Aram A. Gavoor & Steven A. Platt, Administrative Records and the Courts, 67
U.KaN. L. REv. 1 (2018).

160. See Christopher J. Walker, Modernizing the Administrative Procedure Act, 69 ADMIN. L.
REV. 629, 635-36 (2017) (“As Kenneth Culp Davis put it in 1980, ‘Most administrative law is
judge-made law, and most judge-made administrative law is administrative common law.””)
(quoting Kenneth Culp Davis, Administrative Common Law and the Vermont Yankee Opinion, 1980
UtaAH L. REV. 3, 3).

161. Antonin Scalia, Vermont Yankee: The APA, the D.C. Circutt, and the Supreme Court,
1978 Sup. CT. REV. 345, 385, 391-92.

162. Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 524
(1978) (“Agencies are free to grant additional procedural rights in the exercise of their
discretion, but reviewing courts are generally not free to impose them if the agencies have not
chosen to grant them.”).

163. Perez v. Mortg. Bankers Ass'n, 575 U.S. 92, 101-02 (2015) (“Time and again, [the
United States Supreme Court] has reiterated that the [APA] ‘sets forth the full extent of
judicial authority to review executive agency action for procedural correctness.” Beyond the
APA’s minimum requirements, courts lack authority ‘to impose upon [an] agency its own
notion of which procedures are ‘best’” or most likely to further some vague, undefined public
good.”).

164. Vi Yankee, 435 U.S. at 546.

165. Id. at 544 (casting such judicial intervention as violating “the very basic tenet of
administrative law that agencies should be free to fashion their own rules of procedure”).
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will be driven underground, as it were, and remain inarticulate or secret.”166
Kathryn Kovacs has identified the limited perspective of the Judiciary and
unintended adverse consequences when courts impose agency procedures
beyond the APA: “Courts are not well positioned to adjust the benefits and
burdens of the regulatory state.”67 Court-made rules can ossify rulemaking,
meaning that it increases the costs for agencies to initiate and follow through
with rulemaking.'%8 Courts engaging in this practice raise separation of
powers concerns, as they do not engage the public in their deliberations and
are not electorally accountable.169 This can erode judicial legitimacy in the
unique context of the APA.170 Finally, courts that circumvent Vermont Yankee
discourage Congress from involving itself in the process!’! (although it should
be noted that, notwithstanding the spin-off of FOIA, Congress has largely
left the APA alone since passing it in 1946).172 The upshot is that the
President can be incentivized to undertake direct, unilateral action.!”3 Thus,
regulating the APA could enhance the quality of government, especially in
litigation, without offending the balance of separated powers.

Besides textualism in the APA, judicial deference doctrine—such that it
currently exists—offers another reason for courts to give agencies the
opportunity to determine APA-compliant administrative procedures. At a
minimum, it could pave the way for agencies to go around courts.!’* Because

166. COMM. ON ADMIN. PROCEDURE, ADMINISTRATIVE PROCEDURE IN GOVERNMENT
AGENCIES, S. DOc. NoO. 77-8, at 225 (1941).

167. Kovacs, supra note 52, at 545.

168. Id. at 547-48; Richard J. Pierce, Jr., Rulemaking Ossification Is Real: A Response to Testing
the Ossification Thesis, 80 GEO. WASH. L. REV. 1493, 1494 (2012).

169. Kovacs, supra note 52, at 545.

170. Id. at 546—47.

171. Id. at 554-35.

172.  James Hannaway, Codifying the Agency Class Action, 87 GEO. WASH. L. REV. 1451,
1466-67 (2019) (“Congress has amended the APA only a handful of times since its passage.
Only two of those amendments, the Freedom of Information Act and the Government in the
Sunshine Act, have had a substantial impact on how agencies function.”); Walker, supra note
160, at 633-35 (“Congress has only amended the APA sixteen times since its enactment in
1946 . .. [but] [tJhere have really only been four—or perhaps five—significant statutory
changes . . . Congress has made no substantial change to the APA in nearly forty years (since
1978).”); Gavoor & Platt, supra note 159, at 77.

173.  See Kovacs, supra note 52, at 555—66.

174.  (f Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 982
(2005) (“A court’s prior judicial construction of a statute trumps an agency construction
otherwise entitled to Chevron deference only if the prior court decision holds that its
construction follows from the unambiguous terms of the statute and thus leaves no room for
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no meta-rulemaking has apparently occurred under the APA, courts are
unlikely to have had the opportunity to evaluate the ambiguousness of the
APA statutory language. In any event, the Supreme Court /fas noted, if at a
high level of generality, that the APA is perforated with compromise driven
ambiguities.!”> However, resorting to these judicial deference doctrines should
be taken with great caution. The Supreme Court has been increasingly critical
of administrative deference cases like Chevron.176 'Without Chevron as an aid,
agencies might not be able to regulate in the face of judge-made
administrative rules but might be able to create new ones in the absence of
conflict with the administrative common law. Some Justices have expressed
readiness to do away with Brand X deference.!'’”? The Court has already
reconstructed the erstwhile Seminole Rock and Auer deference in Aisor .
Wilkie.178 Because Chevron and Brand X face a degree of existential threat, they
would not be the ideal mechanism to interact with the Judiciary on
administrative procedures. But at base, DOJ and the affected agency would
still be able to argue for Skidmore deference.!’® That veneer of deference could
help DOJ—albeit in a way difficult to quantify—when DO]J grapples with
the APA on an agency’s behalf'in litigation through a duly promulgated rule.

Second, agency-led regulation has the potential to be more surgical,
comprehensive, and flexible, even alongside the courts. The APA contains
some ambiguities, and it is costly for agencies to operate in a standardless
zone—left to repeat struggles without the benefit of considered, durable
stability in how they apply the law. Specific problems with APA provisions

agency discretion.”).

175. Wong Yang Sung v. McGrath, 339 U.S. 33, 4041 (1950).

176.  See, e.g., Loper Bright Enters. v. Raimondo, 45 F.4th 359 (D.C. Cir. 2022), cert. granted
No. 22-451, 2023 WL 3158352, at *1 (U.S. May 1, 2023). The Court granted limited review
of Petitioner’s express question of “[w]hether the Court should overrule Chevron . . . .” Petition
for Writ of Certiorari at i, Loper Bright, 2022 WL 19770137 (No. 22-451). See generally Kristin
E. Hickman & Aaron L. Nielson, The Future of Chevron Deference, 70 Duke L.J. 1015 (2021);
Craig Green, Chevron Debates and the Constitutional Transformation of Administrative Law, 88 GEO.
WasH. L. REV. 654, 699704 (2020); Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc.,
467 U.S. 837 (1984).

177. Heather Elliott, Gorsuch v. the Administrative State, 70 ALA. L. REV. 703, 727-28 (2019).

178.  Compare Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945) (holding
that an agency’s interpretation of its own regulation is controlling “unless it is plainly
erroneous or inconsistent with the regulation”), and Auer v. Robbins, 519 U.S. 452, 461 (1997)
(same), with Kisor v. Wilkie, 139 S. Ct. 2400, 2414-15 (2019) (declining to expressly overrule
Seminole Rock and Auer, but explaining that courts should not afford an agency such deference
“unless the regulation is genuinely ambiguous” and the agency’s interpretation is reasonable).

179.  See Skidmore v. Swift & Co., 323 U.S. 134 (1944).
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that are not built out into rules are discussed below in Part IV. But one model
is for agencies to prune and tuck APA regulations, including in conversation
with the Judiciary.

When courts see APA procedural rules, they would likely look harder at
the ordinary remand rule.!80 Regulating the APA can provide a sharper
framing of otherwise gray legal issues. This provides a basis for courts to
opine in bona fide cases but then remand to the agency as necessary, rather
than kicking the can down the road or incentivizing pocketed silos of district-
level norms. Under our theory, a court might be more willing to remand the
matter to the agency to decide anew with the benefit of DOJ assistance as
opposed to keeping the matter for itself to decide. Thus, the ordinary remand
rule is an important and useful mechanism for advancing the law in this area.

Third, the advantage of broadly applicable rules i1s that DOJ is best
positioned to assess the best interests of the United States and best practices
for serving those interests.!8! The Attorney General has the statutory and
historical role as the federal government’s top lawyer, backed up by their
role in the constitutional order.182 Centralizing the litigation authority in
DQJ aids the Attorney General in overseeing each “client” agency,
especially in coordination of interagency representation.!8? Congress has
slightly complicated that conception by carving out exceptions to DOJ’s
centralized litigation authority in the conferral of litigation authority to
other agencies.!8* DQJ’s Solicitor General of the United States often still
has control over Supreme Court litigation.!85

But the attorney-client relationship between the Attorney General and
agencies can come with difficult questions in terms of parsing policy
judgments from legal judgments in litigation.!86 With agency subject

180. See, eg., Immigr. & Naturalization Serv. (INS) v. Ventura, 537 U.S. 12, 16-17
(2002).

181. See, eg., Mark B. Stern & Alisa B. Klein, The Government’s Litigator: Taking Clients
Seriously, 52 ADMIN. L. REV. 1409, 1413-15 (2000).

182. Memorandum from Theodore B. Olson, Assistant Att’y Gen, Off. of Legal Couns.,
U.S. Dep’t of Just., to the Att’y Gen. of the U.S. (Feb. 10, 1982), https://www.justice.gov
/d9/pages/attachments/2022/09/02/1a_19820210_the_role_of_the_attorney_general_in_
the_government_of_the_united_states_l.pdf; Att’y Gen.’s Role as Chief Litigator for the
U.S., 6 Op. O.L.C. 47 (1982).

183. Aty Gen.’s Role as Chief Latigator, 6 Op. O.L.C. at 54.

184. See generally Bell, supra note 106, at 1057 (detailing the expansion of independent
litigating authority to various federal agencies).

185. Anne Joseph O’Connell, Bureaucracy at the Boundary, 162 U. PA. L. REV. 841, 867,
92021 (2014).

186. See Att’y Gen.’s Role as Chuef Litigator, 6 Op. O.L.C. at 55.
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matter expertise, the former is generally deferred to agencies, while the
latter is the province of the Attorney General.!87 Given that agency
decisions are increasingly scrutinized based under APA review, it is in the
interest of such agencies to heed the advice of the Attorney General on
how best to defend or avoid such claims in their cases.!88

To be sure, DOJ’s control over litigation has led to less than ideal working
relationships between DOJ and agency lawyers.!89 For example, DOJ may
overrule agencies’ preferences for case management, including settling the
matter.!9 Agency lawyers have expertise in the subject area and an in-depth
knowledge of the inner workings of the regulatory program.!®! In other
words, utilizing agency lawyers may present an advantage when engaging
with issues on the merits. But if § 301 requires rules to be procedural—and
§ 516 does not suggest that it weakens that limitation—then the types of rules
that can be created under those sections would seem to benefit from more
procedural expertise.!9? As litigators, DOJ has abundant procedural expertise.
In the area of litigation strategy, it is in the United States’ interest for agency
lawyers to abide by the best practices of litigating APA nonmerits issues
determined by the Attorney General.193

Facilitating a more cogent working relationship between DOJ and agency
lawyers 1s paramount to the Executive Branch’s ability to defend agency
decisions in litigation. Otherwise, the pattern will continue of agency lawyers
advising the agencies on rulemaking but then, ex post, DOJ lawyers having
to defend the agency lawyers’ advice in court.!9% Consequentially, DOJ’s
function of counseling agency decisions regarding matters of law is
“general(ly] invisib[le].”19> With DOJ mainly serving its role as litigator

187. Bell, supra note 106, at 1062.

188. See Dep’t of Com. v. New York, 139 S. Ct. 2551, 2575 (2019) (holding that the
agency’s decision to reinstate a citizenship question on the census was not adequately
explained given the “significant mismatch between the decision the Secretary made and the
rationale he provided” in the record).

189. See Michael Herz & Neal Devins, The Consequences of DOF Control of Litigation on
Agencies’ Programs, 52 ADMIN. L. REV. 1345, 1361-62 (2000) (explaining problems arising from
DOJ’s lack of knowledge regarding the legal issues of other agencies).

190.  See supra Part I11.

191. See Herz & Devins, supra note 189, at 1375 (stating specific attributes that make
agency lawyers more qualified representatives for agency issues).

192.  See generally Gavoor & Platt, supra note 159, at 19.

193.  See generally Herz & Devins, supra note 189, at 1365 (demonstrating that DOJ’s use
of nonmerits arguments can result in a better outcome).

194.  Seeid. at 1374.

195. Id
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rather than counselor, DOJ is left with a “fait accompli.”196

One downside to having across-the-board regulations from DQJ is that if
they are not carefully calibrated, they might not be attuned to the practical
differences in the way that agencies act or are governed by their organic
statutes. There is minimal historical support for such an approach. Touhy
regulations, for one, are issued agency-by-agency.!97 A court might also find
delegation problems or major questions violations if DOJ issues rules that
cover a wide variety of practice areas that extend beyond the management of
conduct and/or the securing of evidence in litigation.

However, regulating portions of the APA is genuinely a more collaborative
approach to filling in its gaps and silences. This is the purpose of interagency
review for significant regulations under Executive Order 12,866 and its
progeny.!9 Agencies would have the ability to comment on and help shape
any regulations that might affect their pre-litigation administrative
procedures. By doing this, parties and the courts will have a refined and pure
expression of legal interpretation on important questions that parties can,
and likely will, freely challenge in the rulemaking or agency action capacity.
Courts will, in turn, have a crystalized enunciation of the rule, which will
result in better framing of the issues before the court. This is more efficient
for the regulated public and the courts—and the government as well, which
offers savings to the taxpayer.

Finally, there may be little downside to DOJ attempting to regulate the
APA. Facing a § 301 or § 516 regulation, courts may hold that the APA does
not permit implementing rules, that the wrong agency enacted the rule, or that
an implementing rule is an unreasonable interpretation of the APA. Such
regulatory efforts, even if unsuccessful for the agencies, may help them make
Vermont Yankee arguments to future courts to avoid the creation of a new,
conflicting judicial rule or the accretion of existing common law. It may also
lay the groundwork for an agency to issue informal guidance within the agency
or to other agencies to advise on best practices for complying with the APA.

Consider, for example, Department of Commerce v. New York,'9 where the
Supreme Court considered the Census Bureau’s inclusion of a citizenship

196. Id.

197. Ben Covington, Closing the Touhy Gap: The APA, the FRCP, and Nonparly Discovery
Against Federal Administrative Agencies, 121 COLUM. L. REV. 369, 372 1n.16 (2021) (“Under [§ 301],
nearly every administrative agency has adopted Touhy regulations restricting to some degree
its employees’ ability to comply with work-related subpoenas.”) (collecting regulations).

198. Regulatory Planning and Overview, Exec. Order No. 12,866, 58 Fed. Reg. 51,735
(Oct. 4, 1993).

199. 139 8. Ct. 2551 (2019).
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question on the decennial census and whether APA challengers could
properly supplement the administrative record.200 The Court held that a
new tranche of documents could be added to the administrative record,
building on an exception to the presumption of the record’s regularity.20!
That exception, for a “strong showing of bad faith or improper behavior,”
was first identified some fifty years prior in Citizens to Preserve Overton Park, Inc.
0. Volpe?02 but never used since.203 The Court found that standard met where
the Secretary of Commerce claimed to need the citizenship question to
enforce the Voting Rights Act, yet the challengers made a showing that the
Voting Rights Act “played an insignificant role in the decisionmaking
process.”20¢  Before a similar case arises in the future, DOJ could issue
checklist rules as to what an agency must show before DOJ will defend the
agency’s action and administrative record in federal court as good faith.
Upon hearing that the agency satisfied DO]J’s guidance, a court may defer to
that finding and be more inclined to reject application of the bad-faith
exception and accept the record presented. It might not. But even in the
latter case, the government is no worse off for having tried. Such cases, even
when unsuccessful for the government, would still miss those instances in
which DOJ guidance would incentivize agencies to better comply with the
Department of Commerce standard and thereby pass judicial review. Such cases
would also miss those instances in which DOJ finds the agency to fall well
short and refuses to defend the agency action, and the matter does not reach
the point where a court is considering whether the challengers have made a
strong showing of bad faith or improper behavior. In all cases, DO]J should
be the entity to consider and issue rules, be they nonlegislative notice-and-
comment rules or less sturdy memoranda.

IV. PROVISIONS OF THE ADMINISTRATIVE PROCEDURE ACT THAT ARE
AMENABLE TO ATTORNEY GENERAL NONLEGISLATIVE
RULEMAKING

Focusing on whether § 301 and § 516 could justify regulation of particular
parts of the APA, this Article first covers the contents of administrative
records in 5 U.S.C. § 706 and then looks to pre-judicial review stays of
enforcement in 5 U.S.C. § 705.

200.  Seeid. at 2561.

201.  Seeid. at 2573-76.

202. 401 U.S. 402 (1971).

203. Dep’t of Com., 139 S. Ct. at 2573-74.
204. Id
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A.  Administrative Records

The first low-hanging fruit for Attorney General APA regulation is the
contents of administrative records for informal adjudication and rulemaking.
Agency action can be held “unlawful and set aside” if it is found to be
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.”205 The reviewing court is compelled to “review the whole record”
in determining the validity of agency action.206 The APA does not speak to
(whole) record-generating procedures for informal adjudicative proceedings,
which are effectively the overwhelming majority of proceedings under
judicial review.207 This gap has led to instability, lack of predictability, and
imprecision.2 The “whole record” has been judicially defined as materials
considered or relied upon at the time the decision was made and carried out
by the agency.209 But that definition is tenuous because it can vary depending
on subject matter, context, and even inter- or intra-circuit differences.210
There are no general regulations for the “whole record” requirement.

We examine whether DOJ rules, whether regulatory or subregulatory,
could assist agencies in performing their litigation-defense duties.

1. Past Guidance on Administrative Records

Section 516, as previously discussed, reinforces that the authority to
conduct litigation on behalf of the United States sits with the Attorney
General. One enumerated facet of the Attorney General’s plenary power is
“securing evidence” for the conduct of litigation.2!!  Although not explicitly
under its § 516 evidence-securing powers, DOJ has offered guidance to
agencies compiling an administrative record that will be the major subject of
judicial review.212 In 1999, the Department’s Environment and Natural
Resources Division, without attribution, issued a memorandum titled

205. 5 U.S.C. § 706(2).

206. Id.

207.  See Gavoor & Platt, supra note 159, at 20 (noting that “the APA was intentionally not
comprehensive”).

208.  See generally id. at 3—4.

209. Seeid. at 3.

210. See id. at 42 (“Even when the standards [relating to the “whole record”] are
ascertainable, they are often imprecise.”).

211. 28 U.S.C. § 516 (“Except as otherwise authorized by law, the conduct of litigation
in which the United States, an agency, or officer thereof is a party, or is interested, and
securing evidence therefor, is reserved to officers of the Department of Justice, under the
direction of the Attorney General.”).

212, See Gavoor & Platt, supra note 159, at 13.
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Guidance to Federal Agencies on Compiling the Administrative Record.2'3 The division
released this guidance to agencies to create uniform measures in compiling
the administrative record.?!* The guidance encouraged agencies to think
broadly about record scope, encouraging the exercise of “great care in
compiling a complete administrative record” because “[i]t is worth the effort
and may avoid unnecessary and/or unfortunate litigation issues later on.”215
One such admonition was to include all documents “used by or available to
the decision-maker, even though the final decision-maker did not actually
review or know about the documents and materials.”2!6 The ethos expressed
in that guidance pervaded other parts of DOJ. In 2000, DOJ’s Executive
Office for U.S. Attorneys platformed guidance that is generally consistent
with the 1999 memorandum in the United States Attorneys’ Bulletin in 2000.217
DQJ distanced itself from the memorandum just a few years later. A 2008
memorandum issued by that division’s Assistant Attorney General clarified
that the 1999 memorandum did not dictate requirements to agencies.2!8
Rather, the division emphasized that agency record compilation is “an agency
responsibility in the first instance and the Supreme Court has made clear that
an agency has discretion in how to create the record to make and explain its
decision.”?!9  The memorandum encouraged agencies to have “their own
internal guidance,” but offered DQOJ’s availability for “consult[ation]” in

213.  See In re United States, 875 F.3d 1200, 1208 (9th Cir.), vacated, 138 S. Ct. 443 (2017).

214. See ENV’T. & NAT. RES. Div,, U.S. DEP'T OF JUST., GUIDANCE TO FEDERAL
AGENCIES ON COMPILING THE ADMINISTRATIVE RECORD (1999), https://www.spd.usace.
army.mil/Portals/ 13/docs/regulatory/qmsref/ eis/DOJ%20Guidance.pdf.

215. Id atl,7.

216. Id. at 3.

217. Joan Goldfrank, Guidance to Client Agencies on Compiling the Administrative Record, U.S.
ATT’YS’ BULL,, Feb. 2000, at 7-9, https://www.justice.gov/sites/default/files/usao/legacy/
2006/06/30/usab4801.pdf (identifying “general principles” of record compilation, which
include suggestions that the agency include “policies, guidelines, directives, and manuals” and
“all draft documents that were circulated for comment either outside the agency or outside
the author’s immediate office, if changes in these documents reflect significant input into the
decision-making process.”). Joan Goldfrank was an Environmental and Natural Resources
Division attorney at the date of publication.

218. Memorandum from Ronald J. Tenpas, Assistant Att’y Gen., Env’t & Nat. Res. Div.,
U.S. Dep’t of Just., to Selected Agency Counsel 1 (Dec. 23, 2008) (on file with authors).

219. Id. (“[T]he very basic tenet of administrative law that agencies should be free to
fashion their own rules of procedure,” and “the agency should . . . ‘exercise its administrative
discretion in deciding how . . . it may best proceed to develop the needed evidence™ (quoting
Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 544 (1978))).
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compiling the administrative record.220

The Department later disowned the 1999 memorandum more forcefully,
rescinding it in all but name. In 2017, in conjunction with briefing a Ninth
Circuit case called In re United States, DOJ issued a new memorandum stating
that the 1999 guidance “should be disregarded,” specifically noting that
documents that were a part of the agency’s deliberative process should not
be included in the record.??2! The 2017 memorandum stated if agencies
included deliberative materials, it would “chill free and frank agency
deliberation . . . and may serve as a harmful precedent in other cases.”222
Subsequent DOJ policy documents on administrative law issues did not
reference compiling an administrative record but reiterated the
memorandum was discretionary and not “intended to be applied by a
court.”223 The U.S. Attorney’s Office’s article from 2000 has apparently not
been formally repudiated.

Although DQJ has recalibrated its advice to agencies on administrative
record compilation, the Judicial Branch has not done the same.
“Recognizing that the 1999 Guidance is not binding upon agencies,” one
court found “that the Guidance nevertheless provides helpful insight into the
types of documents and materials an agency should consider when
assembling an administrative record.”?2* This was notwithstanding the fact
that DOJ had already distanced itself from that memorandum.?2> The Ninth
Circuit did the same, finding the memorandum “persuasive” even though it
was “inexplicably rescinded the very same day” that the government filed
the mandamus petition that initiated the appeal.226  Another court
extensively cited the 1999 Guidance as authoritative, casting it as active

220. Id. at 2.

221. Memorandum from Jeffrey H. Wood, Acting Assistant Att’y Gen., U.S. Dep’t of
Just., to Selected Agency Counsel 1-2 (Oct. 20, 2017) (on file with authors).

222. Id. at 2. The Ninth Circuit in In ¢ United States “note[d] that the guidance document
[from DQOJ in 1999] was inexplicably rescinded the very same day that the government filed
this petition for a writ of mandamus.” In re United States, 875 F.3d 1200, 1208 (9th Cir.),
vacated, 138 S. Ct. 443 (2017).

223. Memorandum from Jeffrey H. Wood, Acting Assistant Att’y Gen., U.S. Dep’t of
Just., to Env’t & Nat. Res. Div. Section Chiefs and Deputy Section Chiefs 2 (Mar. 12, 2018),
https://www.justice.gov/enrd/file/ 1043731/ download.

224. Regents of Univ. of Cal. v. U.S. Dep’t of Homeland Sec., No. C 17-0521, 2017 WL
4642324, at *3 n.5 (N.D. Cal. Oct. 17, 2017).

225. [Id. (identifying that a “DOJ memorandum specifically notes that the 1999 Guidance
is a non-binding internal document”).

226. In re United States, 875 F.3d at 1208.
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guidance by DQJ to agencies as recently as 2021.227

In lieu of the dated and somewhat clumsy directive from DOJ on
compiling an administrative record, some agencies still derive influence from
its basic tenets of the 1999 memorandum.2?8 Individual agencies have also
moved beyond the DOJ memorandum, innovating within their own
territories. The agencies with official policies on administrative records have
sewn a patchwork of guidelines with varying levels of detail. The Department
of Interior (DOV) issued a guidance document in 2006 to assist employees in
compiling a decision file that could be used in forming an administrative
record.??9 It outlined that records should “contemporaneously document any
decision, and if necessary, an administrative record (‘AR’) for judicial review.”230
The guidance stated there should be a designated employee, the “AR
Coordinator,” to ensure to collection of proper documents.?3! Such documents
include: (1) those that were relied upon or considered by the agency, (2)
documents available to the decisionmaker “at the time the decision was
made . . . regardless of whether they were specifically reviewed by the decision-
maker,” and (3) even documents the AR Coordinator believes are privileged.232
This nearly twenty-page guidance document appears to remain in effect.

Relatedly, the EPA issued a policy with the stated purpose of describing
“EPA’s practices for compiling administrative records for use in litigation
challenging EPA decisions.”?33 The guidance encouraged gathering the
record through the entire decisionmaking process but mentioned excluding

227. Oak Grove Techs., L.L.C. v. United States, 156 Fed. Cl. 594, 599-600 (2021), appeal
docketed, No. 22-1557 (Fed. Cir. March 22, 2022); see also Sierra Club v. Zinke, No. 17-CV-
07187,2018 WL 3126401, at *3 (N.D. Cal. June 26, 2018).

228. Memorandum from Jeremy Graboyes, Staff Couns., Admin. Conf. of the U.S., to
Members of the Working Grp. on Compiling Admin. Recs. 2 (Sept. 30, 2021),
https://www.acus.gov/sites/default/files/documents/Working%20Group®200n%20Com
piling%20Administrative’20Records--MEMO.pdf;, Memorandum from David L.
Bernhardt, Deputy Solic., U.S. Dep’t of Interior, to the Assistant Sec’ys & Dirs. of Bureaus &
Offs. 13 (June 27, 2006), https://www.nps.gov/features/foia/Standardized-Guidance-on-
Compiling-and-Administrative-Record.pdf (“[A] separate privilege index must be generated
if the agency is withholding any protected or privileged information.”).

229. Memorandum from David L. Bernhardt, supra note 228, at 13.

230. Id. atl,3.

231. Seeid. ath.

232. Id.

233. U.S. ENV'T PROT. AGENCY, ADMINISTRATIVE RECORDS GUIDANCE 3 (2011),
https://www3.epa.gov/ogc/adminrecordsguidance09-00-11.pdf.
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inter- and intra-agency deliberative documents.?3* Moreover, it laid out that
the document was “consistent with” the DOJ recommendation in the 2008
memorandum that agencies develop guidance on the gathering and content
of the administrative record.2%

The National Oceanic & Atmospheric Administration (NOAA) also
recommends designating a coordinator like the DOI does. In developing its own
guidance, the NOAA cited relevant case law and “informal guidance” provided
by DOJ.236  However, it acknowledged that the 1999 DQOJ guidance has been
revised and does not represent a formal DOJ policy.237 Once an agency decision
is officially challenged, NOAA requires a “Custodian” to be designated to
compile and maintain all the documents that will make up the administrative
record.2?8 It also recommended best practices for organizing and indexing the
record.??¥ The document concludes with a helpful checklist that agency officials
can reference in developing a plan to compile the necessary record.240

Part 32 of the Internal Revenue Service Revenue Manual contours the
procedural requirements for regulations projects.2*! Even though the
manual does not explicitly state that its focus is assembling an administrative
record per se, it does guide employees on how to “compil[e] the file as soon
as the regulation project is opened.”242

These sample guidelines are not harmonized. DOI guidelines urge the
record to “contain the complete ‘story’ of the agency decision-making
process, [including] important substantive information that was presented to,
relied on, or reasonably available to the decision-maker.”2#3 NOAA

234. Id at 5-6, 9 (citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,
420 (1971)).

235. Id. at 3.

236. Memorandum from Lois J. Schiffer, Gen. Couns., Nat’l Oceanic & Atmospheric
Admin., to the Adm’rs & Dirs. 4 (Dec. 21, 2012), https://www.gc.noaa.gov/documents/
2012/AR_Guidelines_122112-Final.pdf.

237. Seeid. at4n.9.

238. Id. at 5.

239. Id. at 13-14.

240. Id. at 17-18.

241. LR.S. Chief Counsel Directives Manual — Published Guidance and Other
Guidance to Taxpayers, IRM pt. 32 (Nov. 13, 2019).

242. LR.S. Procedural Requirements for Regulation Projects, IRM 32.1.2 (Nov. 12,
2019).

243. Kelly Dunbar, James Barton & Megan Yan, Federal Agencies Need a Uniform Record-
Keeping  Process, LAW360 (July 15, 2019, 5:41 PM), https://www.law360.com/articles/
1178381/federal-agencies-need-a-uniform-record-keeping-process ~ (citing Memorandum
from David L. Bernhardt, supra note 228, at 2).
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guidelines, in contrast, state that the administrative record ““must include all
documents that were directly or indirectly considered by the agency decision-
maker’ and all documents that relate ‘to the action under consideration and
inform(], or ha[ve] the potential to inform, the decision-maker.””2¢¢ The
difference is subtle: the EPA instructs its operators to collect documents
“reasonably available” to the decisionmaker, while NOAA focuses on what
documents were “directly or indirectly considered.”?*> Agencies’ materials
also differ on how to handle deliberative process documents.246

2. U.S. Department of Justice Rulemaking Imprimatur

Commentators have coalesced on the value of some form of guidance for
administrative record compilation.?4? The Administrative Conference of the
United States (ACUS) has repeatedly weighed in on best practices for all
agencies to compile APA records, subject to organic statutes. ACUS is an
independent government agency established in 1964 by the Administrative
Conference Act.2#8 Its mission is to study and improve the efficiency of
administrative programs and procedures and to develop recommendations
for action by proper authorities.249

In 2013, ACUS issued recommendations regarding best practices in
assembling, preserving, and certifying records for judicial review of informal
rulemaking.250 ACUS recommended “that agencies develop a written policy
for treatment of protected or privileged materials, including indexing, in
public rulemaking dockets and in certification of the administrative record
for judicial review, and that agencies make this policy publicly available.”251
Similarly, in 2022, representatives from the public and private sector
published a recommendation through ACUS, the “Handbook on Compiling
Administrative Records for Informal Rulemaking.”22 The handbook is a

244. Id. (citing Memorandum from Lois J. Schiffer, supra note 236, at 6-7).

245. Id

246. Id.

247.  See, e.g., . (“To address increasingly common disputes over administrative records,
a centralized body such as [the Office of Management and Budget] should issue guidance on
how federal agencies should compile those records.”).

248. Administrative Conference Act, Pub. L. No. 88-499, 78 Stat. 615 (1964) (codified
as amended at 5 U.S.C. §§ 591-96).

249. 5 U.S.C. §§ 591, 594.

250. See Adoption of Recommendations, 78 Fed. Reg. 41,352, 41,358 (July 10, 2013).

251. Id at 41,360.

252. See ADMIN. CONF. OF THE UNITED STATES, HANDBOOK ON COMPILING
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sixty-page guide that instructs agencies on optimal methods in compiling an
administrative record. The 2013 ACUS committee, however, stated without
explanation that the preparation of the record is “properly within the
province of the agency.”?% The committee recommended that agencies
publicize their record policies and provide them to DQOJ if DOJ represents
the agency in litigation.2>*

That ACUS committee did not consider the approach we discuss here:
DQOJ informal rulemaking under § 301 or § 516 to govern the conduct of
agencies. We conclude that DOJ could potentially issue rules on the subject of
the APA record’s composition. DOJ could issue informal rules akin to formal,
cross-government implementation of ACUS recommendations with which the
Attorney General agrees. These rules could also be a superseding and binding
update to previous instances of division-issued DOJ nonbinding guidance.

ACUS also recommended that agencies make rules concerning the
administrative records for informal rulemaking (rulemaking on
rulemaking). We recommend the creation of record-compilation rules for
APA litigation concerning agencies’ informal adjudications instead.
Because informal adjudication is the most quantitively prevalent body of
agency action by a large margin, DOJ rules would reach a larger swath of
conduct. DQOJ rulemaking here would be facilitated by the fact that the APA
generally imposes no positive procedures for informal adjudications, so
agencies are left to pockets of case law and their own devices to comply with
the APA’s strictures.235

We conclude that DOJ could regulate informal adjudication records
because 28 U.S.C. § 516’s “securing evidence” provision permits the Attorney
General to issue persuasive guidance of what constitutes a complete
administrative record, and such a rule is procedural, so the Attorney General
could invoke 5 U.S.C. §301.256 We have already discussed how § 301
textually, purposively, and historically permits agencies to issue their own rules
of internal management, which roughly translates to procedural rules. The
Attorney General’s § 516 authority is further contextualized by the notation
that they may “secure evidence” for the “conduct of litigation.”?57 The term

ADMINISTRATIVE RECORDS FOR INFORMAL RULEMAKING (2022), https://www.acus.gov/
sites/default/files/documents/ACUS_Handbook_on_Compiling_ Administrative_Records.
pdf.

253. Adoption of Recommendations, 78 Fed. Reg. at 41,360.

254. Id. at 41,361.

255. A notable exception is found in 5 U.S.C. § 555(e).

256. See 28 U.S.C. §516; 5 U.S.C. § 301.

257. 28 U.S.C.§516.



466 ADMINISTRATIVE LAW REVIEW [75:3

“secure” means “to guaranty or make certain the...discharge of an
obligation.”?58 Congress, as previously discussed, revised the language in § 516
to enact the present language in 1966: modifying the Attorney General’s
authority from being able to “procure” evidence to being able to “secure” it,
and recognizing the Attorney General’s authority in “the conduct of litigation”
as opposed to the former ability to “conduct, prosecute, or defend all suits and
proceedings.”?5 These distinctions suggest no meaningful difference for the
purposes of this inquiry. Neither the Judiciary nor the scholarly literature have
engaged with the “securing evidence therefor” provision of § 516. But read in
harmony with “conduct of litigation,” “securing the evidence therefor”
suggests a procedural role for DOJ when it comes to rulemaking.

If the administrative record is a procedural issue, then it is plausibly within
the Attorney General’s supervising authority. In effect, if the conduct of
litigation encompassed nonmerit issues, compiling or offering guidance on
the administrative record can fall in that sphere of department guidance.

The process of compiling and preparing an administrative record for
production is arguably a nonmerits issue. Courts have suggested that errors
in the lodging of the complete administrative record with the record are
procedural in nature.260 More broadly, the legislative history of the APA
supports this reading. While there were many proposed bills before the
passage of the APA in 1946, the core tenet of the legislation was to “settle
and regulate the field of Federal administrative law and procedure.”26!

There are limitations on any informal rules that DOJ could issue. The
Senate Judiciary Committee, concerning the bill that became 5 U.S.C. § 706,

258.  Secure, BLACK’S LAW DICTIONARY (4th ed. 1968). “Evidence,” under a classic
dictionary definition, encompasses “[a]ny species of proof, or probative matter, legally
presented at the trial of an issue by the act of the parties and through the medium of witnesses,
records, documents, concrete object, etc., for the purpose of inducing belief in the minds of
the court or jury as to their contention.” Evidence, BLACK’S LAW DICTIONARY (4th ed. 1968).

259. Act of Sept. 6, 1966, Pub. L. No. 89-554, § 3106, 80 Stat. 378, 416; Act of Sept. 3,
1954, Pub. L. No. 83-779, § 11, 68 Stat. 1226, 1229.

260. See Bar MK Ranches v. Yuetter, 994 F.2d 735, 740 (10th Cir. 1993) (“[A]llegations
of a post hoc addition to the Administrative Record sufficiently alleges procedural
error....”); CTS Corp. v. EPA, 759 F.3d 52, 64 (D.C. Cir. 2014) (describing “gross
procedural deficiencies—such as where the administrative record itself is so deficient as to
preclude effective review”) (emphasis removed); Gonzalez v. INS, 8 F. App’x 789, 791 (9th
Cir. 2001) (“The failure to provide Gonzalez with the complete administrative record is the
‘type of procedural error[ | which the Board has the authority to correct and which must
therefore be raised first before the Board.” (quoting Baria v. Reno, 94 F.3d 1335, 1340 (9th
Cir. 1996))).

261. S.REP.NO. 79-752, at 187 (1945) (report to accompany proposed bill).
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explained that judicial review of “the whole record” meant that “courts may
not look only to the case presented by one party, since other evidence may
weaken or even indisputably destroy that case.”262 That does not mean that
the court can or must look beyond just the agency’s one-party account of the
record. The Attorney General’s Manual comments that “the phrase ‘whole
record’ was not intended to require reviewing courts to weigh the evidence
and make independent findings of fact; rather, it means that in determining
whether agency action is supported by substantial evidence, the reviewing court
should consider all of the evidence and not merely the evidence favoring one side.””%63
Somewhat relatedly, the APA laid out rules for administrative hearings.
There are no formal rules of evidence for such proceedings, but the Senate
Judiciary Committee remarked that the procedures “must be the same as
those prevailing in courts of law or equity in nonadministrative cases.”264
That appears to be an evidence-securing gap that DOJ could fill. For
example, the Attorney General could decide that administrative record
guidance mirrors rules of evidence or civil procedure that are used in court
proceedings. It would likely cross the line into substance territory if DOJ issued
a rule that a court should give particular evidence any particular weight.
Every agency action is unique, and the contents of the record depend on
what the decisionmaker considered in rendering the agency action in that
moment. One-size-fits-all regulation might seem at odds with that reality.
DQJ litigators, meanwhile, tend to be generalists. While they often develop
deep subject matter expertise by virtue of litigating the same types of cases
day in and day out, and working with the same agencies, they often will not
have the subject matter expertise of agency lawyers.265 That said, APA
regulations can provide useful parameters for record compilation without
binding agencies’ hands in every instance, especially because the agencies
will remain involved in APA litigation.266 The agencies could also be

262. Id. at 214.

263. CLARK, supra note 6, at 110 (emphasis added).

264. S.REP.NoO. 79-752, at 208.

265. Neal Devins & Michael Herz, The Baitle That Never Was: Congress, the White House, and
Agency Litigation Authority, LAW & CONTEMP. PROBS., Winter 1998, at 205 (questioning whether
“the interests of the United States [are] better represented by generalist litigators in the [DO]J]
or agency lawyers with subject matter expertise”); Neal Devins & Michael Herz, The Uneasy
Case_for Department of Justice Control of Federal Litigation, 5 U. PA. J. CONST. L. 558, 559 (2003)
(arguing that “the standard arguments for DOJ control of litigation” are “not nearly as
compelling as generally assumed”).

266. Jacob S. Sherkow, Administrating Patent Litigation, 90 WASH. L. REV. 205, 257-58
(2015) (“While the DQJ, writ large, is responsible for the conduct of litigation involving
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involved in any DQOJ rulemaking process; they would presumably submit
detailed comments, either formally or through bureaucratic back channels.
There is also a spectrum of specificity for agency informal adjudications: the
general rules that DOJ would promulgate would still be more specific than
the enunciations of a majority of the courts. Agencies, in turn, could and
should then issue their own more specific guidance.

Section 516 1s sufficient for DOJ to pass a procedural rule governing how
agencies compile administrative records and then submit them to DQJ
litigators for use in federal litigation. The statute expressly references DOJ’s
ordinarily exclusive authority to secure evidence.26? Section 301, the
Housekeeping Statute, permits the Attorney General to implement that
authority by expressly giving DOJ rulemaking authority for the “performance
of its business,”268 which includes the “conduct of litigation”269 under § 516.
Supplementing DOJ’s litigator role with a counseling component would allow
DQOJ to best defend agencies upon judicial review involving the nonmerit issue
of record composition. Counseling would also help insulate any DOJ guidance
from judicial review, although it may not receive the Skidmore deference due to
regulations.2’0  However, as previously discussed, courts have given such
deference against DOJ over its protests.

As far as the content of the rule, the guidance for agencies must be more
nuanced than providing a high-level parroting definition of an administrative
record because agencies can already access that information by perusing
appellate opinions in the jurisdiction where they intend to act. The DQJ
rules should contain some level of detail. The benefit for regulated parties is
that agencies could apply the DOJ standard to their discrete actions based
on the particularities of their work. For an agency such as U.S. Citizenship
and Immigration Services, the DOJ guidance could be sufficiently nuanced
as to distinguish between particular immigration benefit types, such as
immigrant and nonimmigrant benefits. That kind of guidance would be
valuable not only for the regulated public but also for the government as a
whole because administrative records will be more consistent and disciplined.

A DQOJ rule could specify items that an agency should presumptively

agencies, it is not immune, by law or by practice, from conferring, employing, and even taking
orders from agencies regarding the direction of litigation.”).

267. 28 U.S.C.§516.

268. 5U.S.C.§301.

269. 28 U.S.C.§516.

270.  See generally Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) (holding that courts
may defer to agency rulings, statutory interpretations, and opinions that “constitute a body of
experience and informed judgment”).
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consider to be part of the record: a launch-point checklist similar to what the
NOAA has used. A rule could establish what internal affirmations or
certifications the agency must make to the litigators to assure the litigators
that they are receiving the whole administrative record and presenting it to
the court or the opposing party in good faith. A rule could also designate the
identity or position title of the record custodian. The individual could be the
agency’s chief information officer, an operational leader, or an ad hoc
position of indeterminate rank, similar to the DOI’'s AR Coordinator role.
Although the APA does not require an administrative record to be certified,
it has become common practice for agencies to do so, and some courts
require it, in apparent contravention of Vermont Yankee.2’! This has led to
litigation over the certification, for example, when a certification is properly
worded.2’?  The rule could specify which official within the agency must
certify the record, the circumstances in which that authority may be
delegated (perhaps no further down than the Senior Executive Service), and
the parameters for the certification’s content.

The rule could have some limitations. Any effort should pertain only to the
administrative records for informal adjudications. The APA itself suggests the
inputs for other types of agency action. For example, the administrative record
for formal adjudications must include the full hearing record, while informal
rulemaking records include notices of rulemaking, transcripts of oral
presentations, and committee reports.2’s  Only with informal adjudication
does the APA provide no clues, save for the perfunctory notice of decision that
is required by 5 U.S.C. § 555(e).27* The absence of statutory procedures makes
informal APA adjudication a higher value endeavor for rulemaking.

A court could conceivably sustain a challenge to DOJ’s ability to use the

271, See, e.g., Oceana, Inc. v. Ross, 920 F.3d 855, 865 (D.C. Cir. 2019) (“Rather than
submitting a privilege log, on APA review, the agency must submit ‘[p]roper certification’ that
the record is complete, which serves as ‘formal representation by the [agency]’ that it duly
evaluated all predecisional documents before excluding them from the record.” (alteration in
original) (quoting Norris & Hirshberg, Inc. v. SEC, 163 F.2d 689, 694 (D.C. Cir. 1947))).

272, See, e.g., Kiakombua v. McAleenan, No. 19-cv-1872, 2019 WL 4051021, at *2
(D.D.C. Aug. 27, 2019) (Ketanji Brown Jackson, J.) (rejecting a challenge to a certification
that stated that the record was complete “to the best of [the certifier’s] personal knowledge,
information, and belief” and invoking the presumption of regularity).

273.  See Gavoor & Platt, supra note 159, at 12—13.

274. See, eg., United Airlines, Inc. v. TSA, 20 F.4th 57, 63-64 (D.C. Cir. 2021)
(explaining that, under the APA, the TSA has a “duty to provide a reasoned explanation for
its decision”); 5 U.S.C. § 555(e) (“Prompt notice shall be given of the denial in whole or in part
of a written application, petition, or other request of an interested person made in connection
with any agency proceeding.”).
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Housekeeping Statute and § 516 to promulgate rules applicable to other
agencies, perhaps on the basis that the delegation of authority in those
statutes does not permit cross-government rulemaking.

Consider a court hearing a case arising in the following manner. A
plaintiff aggrieved by an agency action sues the agency. The agency
produces an administrative record. Plaintiff challenges the adequacy and
completeness of the administrative record. The agency responds that the
record comports with the new DOJ rules on record compilation. A court
decides that the DOJ rules are unlawful themselves under the APA,
notwithstanding any judicial deference. Therefore, the defending agency
cannot rely on those rules, at least in part. If its reliance was outcome-
determinative, the agency may have to expand what it produces as a record
by producing more documents that the plaintiff sought.

If a court accepts such a challenge, DOJ might still be able to issue rules
governing the compilation of administrative records by the Department’s
own non-litigating components: the Bureau of Alcohol, Tobacco, Firearms,
and Explosives; the Federal Bureau of Investigation; the Federal Bureau of
Prisons; the Drug Enforcement Administration; and the Executive Office for
Immigration Review, to name a few.275 Each of those bureaus and offices is
subject to APA challenges and must put forward an administrative record.
Even guidance that is applicable just to them would be beneficial.276

B.  Pre-Enforcement Postponements and Stays

Another provision of the APA that is ripe for Attorney General regulation
is the first sentence of 5 U.S.C. § 705. The two-sentence section entitled
“Relief Pending Review” has stated the following since 1966:277

When an agency finds that justice so requires, it may postpone the effective date of
action taken by it, pending judicial review. On such conditions as may be required and
to the extent necessary to prevent irreparable injury, the reviewing court, including the
court to which a case may be taken on appeal from or on application for certiorari or
other writ to a reviewing court, may issue all necessary and appropriate process to
postpone the effective date of an agency action or to preserve status or rights pending
conclusion of the review proceedings.?78

As with the “whole record” provision in 5 U.S.C. § 706, there do not
appear to be any regulations for § 705, the statutory text is ambiguous, and

275. See, eg., 28 U.S.C. §§ 531, 599A(a)(1); 6 U.S.C. § 521.

276.  See generally Gavoor & Platt, supra note 159, at 7579 (proposing solutions for
ensuring a more consistent interpretation and enforcement of the administrative record rule).

2717.  See Act of Sept. 6, 1966, Pub. L. No. 89-554, § 705, 80 Stat. 378, 393.

278. 5 U.S.C. § 705 (emphasis added).
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the courts diverge on its interpretation.

1. Past Guidance on § 705 Postponements

According to the Attorney General’s Manual, the first sentence of § 705 is “a
restatement of existing law.”279 The legislative history of the APA corroborates
this reading in that the first sentence grants administrative authority to issue a
stay of its actions.280 The authority in this sentence “may be used only to
suspend a rule before it is effective, not after it is effective but before the
compliance deadline.”?8! The significant question for the first sentence is
when an agency can or should find that “justice so requires” the
postponement of agency action when it is facing judicial review. The term
“Justice” usually entails an agency providing some basis or justification for
postponing the effective date. Reasons that agencies have offered include the
desire to “administer[] a nationwide program in a uniform fashion,” avoiding
the confusion and disruption that could be created if the agency implemented
a decision that was subsequently overturned, and allowing the agency time
to “mount an appropriate defense of the rule.”282 “[This provision requires
agencies to make some showing that a suspension is necessary to enable
judicial review over the original rule to proceed in a just’ manner.”283 A
failure to do so can result in a court rejecting the postponement.284

Analogous words, “[w]hen an agency finds that justice so requires, 285 are

279. CLARK, supra note 6, at 105.

280. See PAT MCCARRAN, ADMINISTRATIVE PROCEDURE ACT, S. DOC NO. 79-248, at
38 (2d Sess. 1946).

281. Bethany A. Davis Noll & Richard L. Revesz, Regulation in Transition, 104 MINN. L.
REv. 1, 39 (2019).

282.  See Comité de Apoyo a Los Trabajadores Agricolas v. Solis, No. 09-240, 2011 U.S.
Dist. LEXIS 142268, at *6-8 (E.D. Pa. Dec. 9, 2011) (quoting Wage Methodology for the
Temporary Non-Agricultural Employment H-2B Program; Postponement of Effective Date,
76 Fed. Reg. 59,896, 59,897 (Sept. 28, 2011) (codified at 20 C.F.R. pt. 655)); see, e.g., Comité
de Apoyo a los Trabajadores Agricolas v. Perez, 46 F. Supp. 3d 550, 557 (E.D. Pa. 2014)
(explaining that the Department of Labor (DOL) postponed action on supplemental
prevailing wage determinations—which were under administrative review—pending the
outcome of litigation, “given the confusion and disruption that would be created if [DOL]
implemented the decision and it was subsequently overturned by the district court”).

283. Davis Noll & Revesz, supra note 281, at 3940 (citing Bauer v. DeVos, 325 F. Supp.
3d 74, 107 (D.D.C. 2018)).

284. Id. at 40 (citing Bauer, 325 F. Supp. 3d at 108-10); California v. U.S. Bureau of Land
Mgmt., 277 F. Supp. 3d 1106, 1110-11 (N.D. Cal. 2017); Becerra v. U.S. Dep’t of the Interior,
276 F. Supp. 3d 953, 955 (N.D. Cal. 2017).

285. 5U.S.C.§705.
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found in the Federal Rules of Civil Procedure. For instance, Rule 15(a)(2)
states that federal district courts “should freely give leave [to amend
pleadings] when justice so requires” if a party fails to do so as per Rule
15(a)(1).286 This is a liberal standard with a low threshold. Courts should
grant pleadings amendments unless there would be undue prejudice, undue
delay, or representative of affirmative bad faith involved.287 A court’s denial
of such a motion to amend without any apparent justification would be seen
as an abuse of discretion. 288 A similar standard applies to relief from a final
judgment or order. The court must act on “just terms.”289

Extending these rationales to an agency’s postponement of a final rule
under § 705, “when justice so requires,” would be a low standard that favors
agency decisionmaking. In short, “when justice so requires” is likely a
reviewable standard, but if an agency postpones a final rule with justification,
it would be difficult for a litigant to refute such agency action in the absence of
bad faith, substantial prejudice, or undue delay. Still, a DOJ rule expounding
the justice standard could help bring order to a relatively untread area of law,
given the rapid acceleration of § 705 cases discussed earlier. This would be
particularly helpful to new administrations to execute policy changes in the
first months of presidential transmissions.

The Supreme Court has only cited 5 U.S.C. § 705 in three cases.20 In
Abbott Laboratories v. Gardner, the Court held that if the agency believes
issuance of a stay would “significantly impede enforcement [of the final
agency action] or [would] harm the public interest,” it does not need to
delay enforcement of a regulation and can oppose any motion for a judicial

286. FED. R. C1v. P. 15(a)(1) (establishing the circumstances under which a party may
amend its pleadings).

287. See Foman v. Davis, 371 U.S. 178, 182 (1962).

288. Id.

289. FED. R. Civ. P. 60(b) (providing a mechanism for courts to reconsider final
judgments and orders).

290. See Abbott Lab’ys v. Gardner, 387 U.S. 136, 141 (1967) (holding petitioners suit for
declaratory and injunctive relief against the Commissioner’s issued regulations was ripe for
adjudication because there was no persuasive reason to find that the Food, Drug, and
Cosmetic Act precluded “pre-enforcement review” of the Act) (statute was later amended);
Sampson v. Murray, 415 U.S. 61, 91-92 (1974) (finding a terminated probationary
government employee failed to show the kind and degree of “irreparable injury” sufficient to
warrant issuance of a restraining order that would temporarily enjoin the employee’s
termination); Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 162, 166 (2010) (holding
that the district court abused its discretion in permanently enjoining the agency’s issuance of
partial deregulation, but suggesting that an avenue of preliminary relief under 5 U.S.C. § 705
would be appropriate if the agency was found to have violated the Act).
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stay.291 If an agency opposes a judicial stay, it would “scarcely . .. be
doubted that a court would refuse to postpone the effective date of an
agency action if the Government could show ... that delay would be
detrimental to the public health or safety.”292 Therefore, if the government
opposes the judicial stay, the burden is on the opposing party to show the
stay will not be harmful to the public interest.

Section 705 is rarely addressed by the courts of appeals. A First Circuit
case referenced § 705, but it was not directly implicated in the proceedings.293
A Third Circuit case clarified that judicial review cannot commence until the
agency has acted on a petition for rulemaking.29¢ An agency acting does not
include examining requests and seeking additional information from
petitioners.2% Rather, such actions do not make a claim ripe for judicial
review until determinations on such requests are final.29

The second sentence of § 705 confers upon the reviewing court
discretionary functions to stay agency action “to the extent necessary to
prevent irreparable injury.”297 Section 705 grants powers to a court, not an
agency, as in the first sentence.298 The stay power is also more limited. The
Attorney General’s Manual suggested that the reviewing court is not given
plenary power, for example, the “power to order interim payment of grants
or benefits the denial of which is the subject of review.”299 Attorney General
Tom C. Clark further qualified an irreparable injury as the “historical
condition of equity jurisdiction,” and stated that the “[m]ere maintenance of
the status quo for the convenience of parties pending judicial review of
agency action will not be adequate ground for the exercise of this stay
power.”300 This distinction is relevant and supported by congressional intent
because when the bill that eventually became the APA was introduced to the
Senate, it read: “to the extent necessary to ... afford an opportunity for

291.  Abbott Lab’s, 387 U.S. at 156.

292. Id.

293.  See Silva v. Romney, 473 F.2d 287, 292-93 (1st Cir. 1973) (suggesting that even in
the interim of mandatory reports or statements by the agency, agencies can issue regulations
that are continued pending such statements and reports).

294. See Consolidation Coal Co. v. Donovan, 656 F.2d 910, 916-17 (3d Cir. 1981)

(emphasis added).
295. Id
296. Id.

297. CLARK, supra note 6, at 105.
298. 5U.S.C.§705.

299. CLARK, supra note 6, at 105.
300. 1d at 106.
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judicial review of any question of law or prevent irreparable injury.”30!
Attorney General Clark noted that “upon such conditions as may be
required” is a “balance [of] equities” for the reviewing court to weigh.302
Factors to weigh such considerations include whether postponing agency
action will adversely affect parties, even those not present, and parties seeking
postponement may need to, “furnish security to protect such other persons
from loss resulting from postponement.”03 In short, the scope for a judicial
stay of agency action is limited and tethered to equitable grounds, such as
preventing an irreparable injury. The Attorney General noted the general
procedural provisions governing preliminary injunctions, restraining orders,
issuances of interlocutory injunctions, and temporary stays would likely be
applicable in these court proceedings.3* But to highlight the difference
between the first and second sentences, the latter is implicated when a
challenger to agency action claims an “irreparable injury” and usually seeks
preliminary injunctive relief.30> At that point, the agency likely has not
invoked the first sentence and postponed the final rule. By nature, this relief
is not affirmative, but rather temporary. However, some statutes, such as the
Magnuson-Stevens Act, explicitly preclude a reviewing court from granting
preliminary injunctive relief in an action challenging a promulgated
regulation.306 This effectively precludes Sentence 2 judicial action.

2. U.S. Department of Justice Rulemaking Imprimatur

DQYJ could issue a rule implementing the first sentence of § 705. Title 28
U.S.C. § 516 would likely provide support so long as the rule pertains to the
conduct of litigation. Sentence 1 postponements necessarily pertain to the
conduct of litigation and possibly the antecedent stage of securing evidence
because an agency cannot enact a postponement unless the agency action is
“pending judicial review.”307

The regulation could establish standards for when an agency may

301. Id. at 107 (alteration in original).

302. Id. at 106.

303. Id.

304. Seeid. at 107.

305.  See, e.g., Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 162 (2010) (requiring
a party to “satisfy the traditional four-part test for granting permanent injunctive relief,”
including irreparable injury).

306. See 17 Scallop Fishermen v. Gutierrez, No. 08-02264, 2009 U.S. Dist. LEXIS
11053, at *7-8 (D.N.J. Feb. 13, 2009) (noting the Magnuson-Stevens Fishery Conservation
and Management Act provides for the management of marine fisheries in U.S. waters).

307. 5U.S.C.§705.
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postpone a rule or adjudication before its effective date. It could require the
agency to, for example, submit a statement to DO]J identifying the validity of
its reasoning, the consistency between the postponement and the reasons
previously given for undertaking the agency action, and when, if ever, the
agency expects to resume the action. The purpose of this information would
be to place the regulated public in the best position to discern agency
behavior and for the agency to have the best tools with which to prevail.308
Alternatively, DOJ could establish standards for when it will make an
argument before the courts. This kind of rule would be deeply supported
under the conduct-of-litigation statute (§ 516) or the Housekeeping Statute
(§ 301). A useful analogue might be the state secrets guidance and issuance
procedures that the Attorney General laid out early in the Obama
Administration. Then-Attorney General Eric Holder took a substantive
standard—the invocation of a significant privilege which results in the
covered information being completely excluded from the litigation—and
imposed limits on its use, applicable to all agencies party to or interested in
the litigation.3%® The new policy required agencies to make a showing to
DQJ that the legal standard for invoking the privilege was met.310 The
agencies must narrowly tailor their requests, perhaps more restrictively
than the outer limits of the privilege.3!! The Attorney General imposed
substantive limits—a refusal to defend an invocation of the privilege to
“restrain competition” or to “conceal . . . administrative error.”312 Finally,
the policy imposed significant process requirements, including the creation
of a state secrets review committee and the requirement for personal
Attorney General approval and periodic reporting to Congress.?!3 The
memorandum does not even state its implementing authority, but § 301 and
§ 516 are plausible contenders if the policy were ever challenged in court as
ultra vires.3'* Similar to the state secrets policy, so too could the Attorney

308. See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (“[T]he
requirement that an agency provide reasoned explanation for its action would ordinarily
demand that it display awareness that it is changing position. An agency may not, for
example, depart from a prior policy sub silentio or simply disregard rules that are still on the
books.”).

309. Memorandum from Eric Holder, Att’y Gen. of the U.S., to Heads of Exec. Dep’ts,
Agencies, and Dep’t Components, U.S. Dep’t of Just. (Sept. 23, 2009), https://www justice.
gov/archive/opa/documents/state-secret-privileges.pdf.

310. Id
311. Seeid.
312. Id
313. Id

314. Seeid.
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General impose limits on how and when agencies may undertake § 705
postponements. Analogous procedural and reporting requirements would
seem well within DOJ’s § 301 and § 516 wheelhouse, even putting aside the
substantive limitations on when the Attorney General will defend a state
secrets privilege invocation.

3. Other APA Provisions

There are currently no regulations implementing the APA. We think that
is not by accident. We have identified two APA provisions as being amenable
to rulemaking, but we believe that many other provisions of the APA are not
amenable to Attorney General regulation.

A few subsections might, however, tempt DOJ’s policy apparatus or the
Office of Management and Budget. The Executive Branch might consider
establishing discrete procedures for the issuance of administrative subpoenas
and warrants under APA § 555(c) and (d). There are certainly good policy
reasons for regulating this section. This would provide the first meaningful
regulation of agency investigations, which would protect the civil liberties of
investigative targets and reduce the risk of judicial correction of administrative
investigative excesses by stabilizing the subject matter within intentionally
designed, reasonable constraints.?!5 Sections 701(a)(1) and (2) make clear that
agency actions are immune to judicial review when “statutes preclude judicial
” or the action “is committed to agency discretion by law.”316 A
regulation that expounds the scope of preclusion or agency discretion would
be very valuable to the arm of the government defending most agencies in
litigation. So too, DOJ might wonder whether it could regulate the somewhat
hazy categories of military or foreign affairs functions, which are exempt from
notice-and-comment rulemaking under § 553(a)(1).317

These examples likely cross the line. For one, regulations of these APA
provisions are more substantive in character than the provisions we have
discussed unless they are carefully drawn to be procedurally focused. For
another, these kinds of regulations do not squarely arise in the conduct of
litigation unless the Attorney General expressly focuses on litigating positions
DQOJ attorneys are authorized to take. The record rule in § 706 is about

review

315. See Aram A. Gavoor & Steven A. Platt, Administrative Investigations, 97 IND. L.J. 421,
472-73 (2022).

316. 5 U.S.C.§ 701(a)(1)—(2).

317. 5 U.S.C. §553(a)(1). Other examples of substantive APA provision, which we do
not believe could be regulated under the authorities we have discussed, are § 551(b)(1)’s
definition of “agency” and § 555(c) and (d)’s provisions governing the issuance of subpoenas
and warrants.
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evidence 1n litigation, which squarely ties to the Attorney General’s evidence-
securing power in 28 U.S.C. §516.318 The stay mechanisms of § 705 can
only occur immediately before or during litigation, which is also within the
Attorney General’s purview. These jurisdictional and notice-and-comment
provisions lie out of reach for DOJ but help demonstrate the limiting
principle that we discern from the APA’s intersection with the Housekeeping
Statute and § 516.

CONCLUSION

The APA is steadily marching toward the century mark of its original
enactment. Itisnotlikely to be amended any time soon. The statute remains
the best mechanism to date to achieve statutory optimization and promote
public policy in a more honest and accountable government. Congress’s
renewed attention in this realm would be beneficial.

Absent legislation, APA rulemaking in a few limited areas is a valuable
additional tool of APA elucidation on top of the case method. It provides a
more active and efficient model of establishing litigation procedure notice,
consistency, legitimacy, and sophistication. DOJ is uniquely situated to enact
these rules. Although notice-and-comment regulation may be possible and
defensible in an Article III court, DOJ may find it optimal to issue
subregulatory guidance to other agencies or articulate the conditions in
which it will not defend an administrative record or contest a pre-
enforcement stay. The costs are low relative to the benefits, but the sine qua
non is having the political will to act and the prioritization to do so.

318. See 5 U.S.C. § 706; 28 U.S.C. § 516.





