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INTRODUCTION 

This Article focuses on a special problem with performance standards—
that their performance criteria are often so subjective as to deny regulated 
persons a clear idea of what is required.  It begins with a discussion of 
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specification and performance standards in American regulatory history.  It 
further discusses attempts by Congress and others to, therefore, require that 
performance criteria be “objective.”  The Article then sets out a case study 
of how congressional attempts to require “objective” performance criteria 
have fared.  It examines in depth whether one agency, the Occupational 
Safety and Health Administration (OSHA), has complied with that special 
requirement and finds that many standards that OSHA has touted as 
performance standards fail to meet it.  This Article also notes how, in 
rulemaking, OSHA has often styled many of its standards as 
“performance” standards that would give employers “flexibility” in 
compliance.  It notes, however, that once enforcement begins, promises of 
such flexibility are often forgotten.  The Article then raises some broader 
jurisprudential issues related to open textured performance standards.  It 
concludes with the suggestion that in some regulatory situations, 
notwithstanding the arc of regulatory scholarship, specification standards 
may be more appropriate. 

I. WHAT PERFORMANCE AND SPECIFICATION/DESIGN STANDARDS 
ARE, AND HOW THEY HAVE DEVELOPED 

A. What Are Performance and Specification/Design Standards? 

Specification or design standards specify “exactly how the regulated 
entity must act.”1  They are also known as “means” or “prescriptive” 
standards.2  By contrast, when a regulation is a performance standard, it 
 

1. Cary Coglianese, The Limits of Performance-Based Regulation, 50 U. MICH. J.L. REFORM 
525, 534 (2017). 

2. Id. (noting the range and uncertainty of nomenclature).  We should recognize that 
the distinction is not necessarily binary.  Some performative standards may have significant 
prescriptive elements (and vice versa).  Performance standards can be either “loosely” or 
“tightly specified.”  Cary Coglianese, Jennifer Nash & Todd Olmstead, Performance-Based 
Regulation: Prospects and Limitations in Health, Safety, and Environmental Protection, 55 ADMIN. L. 
REV. 705, 709 (2003).  Those that are “tightly” specified would perforce contain prescriptive 
elements.  Thus, a standard may be “performance-oriented in the sense that it specified 
goals that an employer had to meet, but it left the design of a safety program to individual 
employers.”  THOMAS MCGARITY & SIDNEY A. SHAPIRO, WORKERS AT RISK: THE FAILED 

PROMISE OF THE OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION 166 (1993) 
(referring to a 1990 proposed chemical process safety standard, 55 Fed. Reg. 29,150, 
29,163–65 (July 17, 1990)).  In another example, Justice Breyer points out that “[w]hen [the 
National Highway Traffic Safety Administration] initially set passive restraint standards, it 
insisted that manufacturers satisfy performance tests that effectively required them to use 
airbags.”  STEPHEN BREYER, REGULATION AND ITS REFORM 105 (1982) [hereinafter 
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“identifies its objective but does not prescribe the means for or the specific 
obligations of the employer to comply with the objective.”3  Stated simply, 
specification or design standards dictate means, while performance standards 
dictate ends.  Consider the protection of employees from excessive noise.  A 
specification standard might require that an employer place fiberglass panels 
fifty millimeters thick—the specification criterion—around machines 
emitting specific sound levels fiberglass panels fifty millimeters thick—the 
specification criterion.  A performance standard might require that the noise 
level reaching an employee’s ears not exceed ninety decibels—the 
performance criterion. 

B. From Specification to Performance Standards 

In the early years of the Republic, few people thought of regulations as 
imposing either performance or specification requirements.4  Regulations were 
just that—rules by the government that required or restricted conduct.  But 
most, if not all, early regulations contained significant specification elements.5 

An early example of the federal government imposing specification 
standards (although not called such) came in the Steamboat Inspection Act of 

 

BREYER, REGULATION]; see also Inflatable Occupant Restraint Systems, 34 Fed. Reg. 11,148 
(July 2, 1969) (advance notice of proposed rulemaking); Occupant Crash Protection in 
Passenger Cars, Multipurpose Passenger Vehicles, Trucks, and Buses, 35 Fed. Reg. 16,927, 
16,927–35 (Nov. 3, 1970) (final rule).  Indeed, Kip Viscusi has argued that “[i]nsofar as 
possible, performance standards should be formulated in terms of objective evidence (lead 
levels in workers’ blood, number of workers killed),” which suggests prescriptive elements.  
W. KIP VISCUSI, RISK BY CHOICE 130 (1983). 

3. C&W Facility Servs., Inc., v. Sec’y of Lab., 22 F.4th 1284, 1287 (11th Cir. 2022) 
(referencing Occupational Safety and Health Administration (OSHA) regulation, at 29 
C.F.R. § 1910.132(a), consisting of requirements for personal protective equipment).  Or to 
state the difference in a scholarly context, “[p]erformance standards differ from specification 
standards in that they require that the work environment conform to certain requirements 
but do not specify exactly how the firm must comply.”  William P. Curington, Safety 
Regulation and Workplace Injuries, 53 S. ECON. J. 51, 54 n.8 (1986). 

4. A review we undertook of the secondary legal literature in Lexis-Nexis found eighty 
mentions of performance standards before 1980, but 4,219 mentions from 2010 to the 
present.  In each instance, we searched the Lexis-Nexis Secondary Sources page to find 
mentions of “performance standards,” and for the post-2010 period, we narrowed the search 
parameters in Lexis-Nexis to “performance standards” and “regulat!,” to make sure the 
standards in the articles were regulatory in nature (last accessed Feb. 1, 2024).   

5. See generally Coglianese, Nash & Olmstead, supra note 2, at 719 (noting the “slow and 
limited” movement from regulatory regimes based heavily on specification-based standards 
toward performance-based regulations). 
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1838.6  It required “that the safety valves on steam engines be opened 
whenever the steamboat was not underway in order to keep down the steam 
pressure in the boiler”7 and that “iron rods or chains shall be employed and 
used in the navigating of all steamboats, instead of wheel or tiller ropes.”8  
Other provisions had both performance and specification features.  Section 8 
of the Steamboat Inspection Act required a minimum number of lifeboats 
based on vessel tonnage,9 and § 9 required “a suction-hose and fire engine 
and hose suitable to be worked on said boat in case of fire.”10  These 
provisions exemplified what OSHA would observe over a century later—that 
there is a “continuum between performance standards . . . and specification 
standards.”11  A steamboat inspection statute passed in 1852 imposed what 
today would be called a pure performance requirement: it required tests for 
“high-pressure” iron or steel steam boilers “[s]ubjecting them to a hydrostatic 
pressure” of no more than “one hundred and sixty-five pounds to the square 
inch” and exceeding “the working power allowed, in the ratio of one 
hundred and sixty-five to one hundred and ten.”12 

C. How Some Specification Standards Evolved into Performance Standards 

The differences between specification and performance requirements 
can be better understood by surveying how standards addressing the same 
problem evolved over time.  Consider the evolution of standards regulating 
the safe packaging of shellfish.  The 1906 Pure Food and Drug Act first 
required that packaging prevent adulteration of food: its § 7 stated that food 
“shall be deemed to be adulterated . . . [i]f any substance has been mixed 
and packed with it so as to reduce or lower or injuriously affect its quality or 
 

6. Act of July 7, 1838, ch. 191, 5 Stat. 304. 
7. Jerry L. Mashaw, Administration and “The Democracy”: Administrative Law from Jackson to 

Lincoln, 1829–1861, 117 YALE L.J. 1568, 1634 (2008); accord § 7, 5 Stat. at 305 (requiring the 
master of a boat or vessel to “open the safety-valve, so as to keep the steam down in said 
boiler as near as practicable to what it is when the said boat or vessel is under headway”). 

8. § 9, 5 Stat. at 306.   
9. § 8, 5 Stat. at 305–06.  The statute was enforced by the Steamboat Inspection 

Service.  See LLOYD M. SHORT, STEAMBOAT-INSPECTION SERVICE: ITS HISTORY, 
ACTIVITIES AND ORGANIZATION 39–40 (1922). 

10. § 9, 5 Stat. at 306. 
11. Occupational Exposure to Asbestos, Tremolite, Anthophyllite, and Actinolite, 51 

Fed. Reg. 22,612, 22,729 (June 20, 1986). 
12. Act of Aug. 30, 1852, ch. 106, § 9, 10 Stat. 61, 64–65.  Some might argue that the 

requirement “pounds to the square inch” is a design requirement.  And that a performance 
standard would instead state—steam boilers should be ‘safe.’  We believe that to be a far too 
circumscribed notion of performance standards.   
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strength.”13  The Department of Agriculture then issued regulations for the 
purity of water in which shellfish were shipped, the cleanliness of shipping 
containers, the salt content of the water, and the prevention of pollution 
from melting ice.14  Later, during the New Deal era, regulations added 
explicit specification requirements.  For example, in the case of shellfish 
packaging and shipping, the regulations imposed these requirements: 

(d) Blanching tanks shall not be located in picking room. . . . If picking and packing 
rooms are in separate buildings such buildings shall not be more than 100 yards 
apart . . . .  
(e) The tops of picking and packing tables and the interior of washtanks, flumes, 
blanching tanks, brine tanks, and all utensils . . . shall be of metal other than lead or of 
other smooth, hard, nonporous material that can be readily cleaned.15 

The modern standard, which first appeared in 1977 and remains today, 
uses a performance-based approach.  The standard for canned shellfish 
became subsumed into a more general standard for food processing plant 
construction and design, one that directed producers to “[p]rovide 
sufficient space for such placement of equipment and storage of materials as 
is necessary for the maintenance of sanitary operations and the production 
of safe food.”16  Mandates for specific materials and maximum distances 
between facilities were replaced with standards that echoed the statutory 
goals of minimizing contamination or adulteration.  The modern standards 
used words such as “suitable” or “adequately”17—the subjectivity of which 
 

13. Pure Food and Drug Act of 1906, Pub. L. No. 59-384, § 7, 34 Stat. 768, 769–70. 
14. See Shellfish, F.I.D. 110 (Bd. of Food & Drug Inspection 1909), reprinted in DUNN’S 

PURE FOOD AND DRUG LEGAL MANUAL 59 (Charles W. Dunn ed., 1912):  
It is unlawful to ship or to sell in interstate commerce oysters or other shellfish which 
have been subjected to “floating” or “drinking” in brackish water, or water containing 
less salt than that in which they are grown.  Such food is adulterated under § 7 of the 
law because a substance “has been mixed and packed with it so as to reduce or lower 
or injuriously affect its quality or strength.” 
It is unlawful to ship or to sell in interstate commerce shucked oysters to which water 
has been added, either directly or in the form of melted ice. . . . The packing of 
shellfish with ice in contact may lead to the absorption by the oyster of a portion of 
the water formed by the melting ice, thus leading to the adulteration of the oysters 
with water. 

Id. 
15. 21 C.F.R. § 1.102(d)–(e) (1938). 
16. FDA Plant and Grounds, 21 C.F.R. § 110.20(b)(1) (2019). 
17. Id. at (b)(4): 
(b) Plant construction and design.  Plant buildings and structures shall be suitable in 
size, construction, and design to facilitate maintenance and sanitary operations for 
food-manufacturing purposes.  The plant and facilities shall . . .  
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poses the notice and related problems that this Article discusses below. 

D. Why the Shift?  The Allure of Performance Standards 

With the rise of the administrative state in the 1960s and 1970s, American 
businesses began to complain that they were being deluged with excessively 
detailed and rigid federal specification regulations.18  Specification 
regulations were seen as an element of a “regulatory system [that] has 
become an instructional manual.  It tells us and bureaucrats exactly what to 
do and how to do it.  Detailed rule after detailed rule addresses every 
eventuality, or at least every situation lawmakers and bureaucrats can think 
of.”19  Another drawback of specification standards is that they “tend to 
become obsolete quickly and thus are a potential road-block in the way of the 
growth of new technology.”20  Indeed, some have suggested that such 
standards can reflect a “strategy to perpetuate older technologies.”21 

They can also be more difficult to draft and slower to adopt, for their 
text must not only be specific but must intelligently and intelligibly cover all 
cases within their stated scope.22  The task of drafting a proposed standard 
with such detail can be formidable, and the evaluation of ensuing public 
comments can delay the standard’s completion.23   

 

 (4) Be constructed in such a manner that floors, walls, and ceilings may be adequately 
cleaned and kept clean and kept in good repair; that drip or condensate from fixtures, 
ducts and pipes does not contaminate food, food-contact surfaces, or food-packaging 
materials; and that aisles or working spaces are provided between equipment and 
walls and are adequately unobstructed and of adequate width to permit employees to 
perform their duties and to protect against contaminating food or food-contact 
surfaces with clothing or personal contact. 

Id.  
18. See Reuel E. Schiller, Rulemaking’s Promise: Administrative Law and Legal Culture in the 

1960s and 1970s, 53 ADMIN. L. REV. 1139, 1140–41, 1160–61 (2001). 
19. PHILIP K. HOWARD, THE DEATH OF COMMON SENSE: HOW LAW IS SUFFOCATING 

AMERICA 10–11 (1994). 
20. Safety Standards, New Procedure for Revision, 41 Fed. Reg. 17,100, 17,101 (Apr. 

23, 1976) (statement by OSHA). 
21. Samuel P. Hays, The Future of Environmental Regulation, 15 J.L. & COM. 549, 565 

(1996). 
22. See Donald L. Morgan & Mark N. Duvall, OSHA’s General Duty Clause: An Analysis of 

Its Use and Abuse, 5 INDUS. RELS. L.J. 283, 318–19 (1983) (comparing the advantages of 
performance standards and specification standards). 

23. See id. at 318 n.176.  The article references the cotton dust standard as a prooftext.  
29 C.F.R. § 1910.1043 (1982). 
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Yet, once promulgated, specification standards can be easier to comply 
with “[i]n principle . . . [and] easier to enforce than performance 
standards.”24  For example, in the case of the mounting height of a fire 
extinguisher, all that might be needed is a tape measure.25  As former Justice 
Stephen Breyer observed, “The regulator often will have to choose between 
‘design’ standards, which are readily enforceable, and ‘performance’ 
standards, which encourage the development of new technology.  The need 
for enforcement will bias his choice in the former direction.”26   

Indeed, as the administrative state and corresponding regulations 
expanded, some industries preferred prescription standards as a way of 
discouraging new entrants.27  Many standard-setting organizations whose 
standards were adopted in state laws wanted prescription, rather than 
performance standards, as a way to both protect the organization’s members 
from new entrants and to delay obsolescence of the organizations’ 
manufacturing equipment.28  This was the case with electric equipment codes 

 

24.  BREYER, REGULATION, supra note 2, at 105 (“[M]anufacturers know precisely what 
they must do and an inspector can determine compliance simply by looking to see if they are 
using the mandated equipment.”)  Specifications standards (like those alluded to in Justice 
Breyer’s book) give a clear and exact criterion required for compliance, for example, X 
widget must be Y size.  

25. This was true under the former version of the fire extinguisher standard, 29 C.F.R. 
§ 1910.157(a)(6) (1972), a specification standard.  It stated that “[e]xtinguishers having a 
gross weight not exceeding 40 pounds shall be installed so that the top of the extinguisher is 
not more than 5 feet above the floor.  Extinguishers having a gross weight greater than 40 
pounds (except wheeled types) shall be so installed that the top of the extinguisher is not 
more than 3½ feet above the floor.”  § 1910.157(a)(6).  This requirement was later criticized 
as an unduly specific “Mickey Mouse” standard.  See infra note 191.   

26. Stephen Breyer, Analyzing Regulatory Failure: Mismatches, Less Restrictive Alternatives, and 
Reform, 92 HARV. L. REV. 547, 573 (1979) [hereinafter Breyer, Analyzing Regulatory Failure] 
(footnote omitted); see also Sidney A. Shapiro & Thomas O. McGarity, Reorienting OSHA: 
Regulatory Alternatives and Legislative Reform, 6 YALE J. REG. 1, 37–38 n.216 (1989) (“Design 
standards have the advantage of creating precise expectations for employers, facilitating the 
ability of employees and OSHA inspectors to monitor compliance, and permitting OSHA to 
require employers to implement new safety technologies.”). 

27. The notion that business can support regulation that intentionally crowds out 
competition by raising the costs of entry is certainly counterintuitive.  Yet it is not inconceivable.  
Gabriel Kolko’s Marxist reevaluations of the creation of the Interstate Commerce Commission 
posed this problem dramatically.  See GABRIEL KOLKO, RAILROADS AND REGULATION 1877–
1916 206 (1965) (railroad magnates sought regulation); see also LEE BENSON, MERCHANTS, 
FARMERS, & RAILROADS: RAILROAD REGULATION AND NEW YORK POLITICS 1850–1887 241 
(1955) (underscoring that “New York merchants led the counterattack”). 

28. The “likely anticompetitive effect of design specifications” is noted at Robert W. 
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adopted by states which used design standards  have the same impact.29  
Further, in the past, many states barred corporations from owning pharmacies 
rather than putting in “performance” standards—like employing trained 
pharmacists and meeting standards of conduct irrespective of the owner.30 

Performance standards were often suggested as a cure for the rigidity 
problems posed by specification standards.  They were called more 
“flexible”31 and “more cost-effective”32 and were said to “encourage the 
 

Hamilton, The Role of Nongovernmental Standards in the Development of Mandatory Federal Standards 
Affecting Safety or Health, 56 TEX. L. REV. 1329, 1455 nn.484–85 (1978).  The use of standard 
setting by active market participants to gain “commercial advantage over Competitors” is 
noted in Peter L. Strauss, Private Standards Organizations and Public Law, 22 WM. & MARY BILL 

RTS. J. 497, 527 (2013).  Of course, all this has antitrust implications.  Makan Delrahim 
(then Assistant Attorney General in the Department of Justice Antitrust Division) mentioned 
the problem as it relates to the technology sector, stating: “When implementers act together 
within a standard-setting organization as the gatekeeper to sales of products including a new 
technology, they have both the motive and the means to impose anticompetitive licensing 
terms.”  See Makan Delrahim, Assistant Att’y Gen., Antitrust Div., U.S. Dep’t of Just., Take 
It to the Limit: Respecting Innovation Incentives in the Application of Antitrust Law, 
Remarks at U.S.C. Gould School of Law Seminar on Application of Competition Policy to 
Technology and IP Licensing 10 (Nov. 10, 2017), https://www.justice.gov/opa/speech/
file/1010746/download (citing J. Gregory Sidak, Patent Holdup and Oligopsonistic Collusion in 
Standard Setting Organizations, COMPETITION L. & ECON. 123, 126 (2009)); see also Allied Tube 
& Conduit Corp. v. Indian Head, Inc., 486 U.S. 492, 500 (1988) (discussing that standard 
setting organizations have an economic incentive to restrict competition); Am. Soc’y of 
Mech. Eng’rs Inc. v. Hydrolevel Corp., 456 U.S. 556, 571 (1982) (discussing that private 
standard-setting organizations are traditionally objects of antitrust scrutiny).  See generally 
Harry S. Gerla, Federal Antitrust Law and Trade and Professional Association Standards and 
Certification, 19 U. DAYTON L. REV. 471 (1994).  For a sociological view of standard setting 
and antitrust concerns, see Chris Sagers, Standardization and Markets: Just Exactly Who Is the 
Government, and Why Should Antitrust Care?, 89 OR. L. REV. 785, 804–10 (2011). 

29. Hamilton, supra note 28, at 1361–64 (pointing out that Underwriters Laboratories’ 
standards are often based on design specifications rather than performance criteria, which 
can create barriers to entry and innovation for new or alternative products). 

30. A number of states had some variant of such a law, but all except North Dakota 
have since been revoked.  See, e.g., S.C. CODE ANN. § 40-43-86 (2020); TEX. OCC. CODE 

ANN. § 560.053 (2003); ARIZ. REV. STAT. ANN. § 32-1929 (2017).  Only the North Dakota 
statute remains in force.  N.D. CENT. CODE § 43-15-35 (2023).  The North Dakota 
restrictions were upheld in Board of Pharmacy v. Snyder’s Drug Stores, Inc., 414 U.S. 156, 164–67 
(1973).  Internationally, many countries still retain this restriction.  See, e.g., National Health Act 
1953 (Cth) s 90 (Austl.). 

31. W. Kip Viscusi, Structuring an Effective Occupational Disease Policy: Victim Compensation 
and Risk Regulation, 2 YALE J. REGUL. 53, 80 (1984) (regarding safety regulation, performance 
standards “increase the employer’s flexibility without sacrificing workplace safety”); U.S. 
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development of new technology.”33  Over the last forty years, scholars have 
discussed and promoted the superiority of performance standards.34  The 
Office of Management and Budget (OMB) issued circulars explicitly 
advising federal regulatory agencies to use performance standards in 
preference to specification standards.35   
 

REGUL. COUNCIL, REGULATING WITH COMMON SENSE: A PROGRESS REPORT ON 

INNOVATIVE REGULATORY TECHNIQUES 4 (1980) [hereinafter PROGRESS REPORT] (stating 
performance standards “permit more freedom of action to regulated concerns, reducing 
compliance costs and providing more freedom to discover new and more efficient 
compliance technologies”), discussed at text accompanying infra notes 203–207; Lowe 
Constr. Co., 13 BL OSHC 2182 (No. 85-1388, 1989) (stating performance standards “allow 
flexibility not available in specification standards”). 

32. Viscusi, supra note 31, at 61.   
33.  Breyer, Analyzing Regulatory Failure, supra note 26, at 573.  Breyer extends this point:  
[A] design standard tends to freeze existing technology and to favor those firms 
already equipped with that technology over potentially innovative new competitors.  
A performance standard permits flexibility and change.  It is directly addressed to the 
problem that must be solved.  And since the agency must, in any event, consider the 
comparative performance of different machines in order to write a design standard, it 
may be as easy for the agency to write its standard directly in terms of performance 
goals . . . .   

BREYER, REGULATION, supra note 2, at 105. 
34. See, e.g., Earl Blumenauer, Beyond the Backlash: Using Performance-Based Regulations to 

Produce Results Through Innovation, 26 J. ENV’T L. & LITIG. 351, 354 (2011) (describing author’s 
observations as a congressman that his experiences persuaded him that “a key element of 
making regulations work more sensibly is to make those regulations ‘performance-based’”); 
Hope M. Babcock, Symposium, Corporate Environmental Social Responsibility: Corporate 
“Greenwashing” or a Corporate Culture Game Changer?, 21 FORDHAM ENV’T L. REV. 1, 49 (2010) 
(“Both government and industry trade association programs encourage companies to 
commit to . . . applying environmental performance standards.”); Anthony D. Moulton, 
Richard N. Gottfried, Richard A. Goodman, Anne M. Murphy & Raymond D. Rawson, 
What is Public Health Legal Preparedness?, 31 J.L. MED. & ETHICS 672, 679 (2003) (advocating 
performance-based, public health standards and benchmarks); Robert J. Wehrle-Einhorn, 
Use of Performance-Based Standards in Contracting for Services, 1993 ARMY LAW. 10, 12 (1993) 
(detailing how Department of Defense’s Office of Federal Procurement Policy’s transition to 
performance standards “seeks to enhance government control over the contractor’s activities 
in performing the contract”); Robert J. Blackwell, Comment, Overlay Zoning, Performance 
Standards, and Environmental Protection after Nollan, 16 B.C. ENV’T AFFS. L. REV. 615, 616 
(1989) (“Overlay zones are more effective than other land use controls in environmental 
protection because of . . . their use of performance standards.”). 

35. OFF. OF MGMT. & BUDGET, EXEC. OFF. OF THE PRESIDENT, CIRCULAR A-4, 
REGULATORY ANALYSIS (2003), www.whitehouse.gov/wp-content/uploads/legacy_drupal_
files/omb/circulars/A4/a-4.pdf.  See further discussion infra Part IV, especially at the text 
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Although the preference for performance standards has pretty much 
prevailed among regulatory scholars, not all agencies adhere to a strictly 
performance-based model.  At times, specification standards can be more 
efficient or effective.36  Sometimes hybrid regulations (part specification and 
part performance) will work best.  For example, in 1999, the Nuclear 
Regulatory Commission (NRC) produced a white paper highlighting a 
desire to move to performance standards.37  Given that the issues often 
involved nuclear safety concerns, the NRC required power plants to 
develop “[d]efense-in-depth—the use of multiple layers of protection, 
especially through system redundancy, to guard against or mitigate a 
reactor accident.”38  To accomplish this, the NRC required a “complement 
 

accompanying infra notes 212–214.  In response to the Memorandum from Joseph R. Biden Jr., 
President of the U.S., to Heads of Exec. Dep’ts & Agencies (Jan. 20, 2021), 
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/modernizing-
regulatory-review/ (Modernizing Regulatory Review), draft update to Circular A-4 was proposed 
by the Office of Management and Budget (OMB) on April 6, 2023.  See. OFF. OF MGMT. & 

BUDGET, EXEC. OFF. OF THE PRESIDENT, OMB CIRCULAR A-4, REGULATORY ANALYSIS (2023), 
https://www.whitehouse.gov/wp-content/uploads/2023/04/DraftCircularA-4.pdf. 

36. See, e.g., Daniel H. Cole & Peter Z. Grossman, When is Command & Control Efficient? 
Institutions, Technology, and the Comparative Efficiency of Alternative Regulatory Regimes for 
Environmental Protection, 1999 WIS. L. REV. 887, 892–93 (noting “the costs of instituting pure 
market-based incentives for pollution control (without any elements of administrative 
commands or controls) can be prohibitively high, despite their theoretical efficiency 
advantages”). 

37. Christopher C. Chandler, Recent Developments in Licensing and Regulation at the Nuclear 
Regulatory Commission, 58 ADMIN. L. REV. 485, 495 (2006) (discussing NUCLEAR REGUL. 
COMM’N, SECY-98-144, WHITE PAPER ON RISK-INFORMED AND PERFORMANCE-BASED 

REGULATION (1999), https://www.nrc.gov/reading-rm/doc-collections/commission/secys/
1998/secy1998-144/1998-144scy.pdf (unpaginated)).  The White Paper stated that “[a] 
performance-based requirement relies upon measurable (or calculable) outcomes (i.e., 
performance results) to be met, but provides more flexibility to the licensee as to the means 
of meeting those outcomes.”  NUCLEAR REGUL. COMM’N, SECY-98-144, WHITE PAPER ON 

RISK-INFORMED AND PERFORMANCE-BASED REGULATION ¶ 7(1999), https://www.nrc.gov/
reading-rm/doc-collections/commission/secys/1998/secy1998-144/1998-144scy.pdf. 

38. Chandler, supra note 37, at 494–95 (citing NUCLEAR REGUL. COMM’N, 
NUREG/BR-0303, GUIDANCE FOR PERFORMANCE-BASED REGULATION B-6 (2002)).  As to 
the Nuclear Regulatory Commission’s (NRC’s) understanding of what a performance 
standard would be, see a report prepared for the NRC by Scientech, Inc., NUCLEAR REGUL. 
COMM’N, NUREG/CR-5392, ELEMENTS OF AN APPROACH, TO PERFORMANCE-BASED 

REGULATORY OVERSIGHT x (1999) (advocating that a performance standard have 
“measurable parameters to monitor, with clearly defined, objective criteria against which to 
assess plant and licensee performance”). 



ALR 76.1_BREGER.DOCX (DO NOT DELETE) 2/22/24  2:32 PM 

96 ADMINISTRATIVE LAW REVIEW [76:1 

of prescriptive requirements and performance measures.”39   
Sometimes agencies use specification standards and performance 

standards to address different problems or may set them out as alternatives.  
The Civil Aeronautics Board (CAB) and later its successor, the Federal 
Aviation Administration (FAA), adopted early regulations that had both 
specification and performance elements (a kind of hybrid model), depending 
on the type of aircraft or engine addressed.  A 1938 CAB regulation imposed 
a specification requirement to ensure extra safety protections: in requiring 
redundant components in aircraft engine-ignition systems, the CAB stated 
that an engine “of more than 100 horsepower shall be equipped with a dual 
ignition system having at least two spark plugs per cylinder.”40  In 1941, the 
CAB amended the regulation to add another specification (“two separate 
electrical circuits having separate sources of electrical energy”41) but, 
crucially, added a performance-oriented alternative to all the specification 
requirements: “[A]n ignition system which will function with equal reliability 
in flight.”42  That alternative exists today.43  By contrast, the standard for the 
reliability of engine accessories began in 1938 as a performance standard 
(“reduce to a minimum the chances of failure”)44 and is still one today, even 
though it has been expanded to reflect more engine accessory types and the 
greater complexity of engines.45 

Performance standards can also have drawbacks.  A performance 
standard shifts the burden of decisionmaking to the regulated entity, who 
will have the responsibility to ascertain what safety activity will satisfy the 
government inspectors’ understanding of the standards requirements.  
“Enforceability is a weakness of management-based [performance-based] 
regulation. . . . Because businesses are the ultimate enforcers of an effective 
and innovative management-based regulation, such regulation should not 

 

39. NUCLEAR REGUL. COMM’N, NUREG/BR-0303, GUIDANCE FOR PERFORMANCE-
BASED REGULATION B-6 (2002). 

40. 14 C.F.R. § 13.10 (1938). 
41. Aircraft Engine Airworthiness, 6 Fed. Reg. 2,867, 2,868 (June 13, 1941). 
42. 14 C.F.R. § 13.2023 (1942), amended by 6 Fed. Reg. at 2,868 (“All spark ignition 

engines shall be equipped with, (1) A dual ignition system having at least two spark plugs per 
cylinder and two separate electrical circuits having separate sources of electrical energy, or 
(2) an ignition system which will function with equal reliability in flight.”). 

43. 14 C.F.R. § 33.37 (2019). 
44. 14 C.F.R. § 13.11 (1938) (“An engine and its accessories shall be designed and 

constructed as to reduce to a minimum the chances of failure to function in the air and of 
fire during flight or in the event of a crash.”).  A predecessor requirement was in CIV. 
AERONAUTICS BD., AERONAUTICS BULLETIN AMENDMENT 7A § 70(A) (1934). 

45. 14 C.F.R. § 33.37 (2019).   
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be used when it promotes goals that are adverse to the businesses 
involved.”46  Moreover, entities “may lack the expertise and resources to 
translate performance criteria into suitable engineering designs, especially 
at small firms that can ill-afford to hire outside expertise.”47  This is true no 
matter how objective and specific the performance criterion is.  An employer 
required to reduce noise to ninety decibels may have no idea how to do so 
and may have to hire a noise abatement company or consultant.  A 
performance standard with a vague or subjective compliance criterion can 
pose even more severe problems for regulated persons, problems which are 
central to this Article.  “Thus, when OSHA changed its fire safety rule 
dictating the exact height for mounting fire extinguishers and substituted a 
performance standard stating that the extinguishers must be ‘accessible,’ 
some in the industry complained that the burden of compliance became 
more difficult.”48  If a performance standard uses a subjective rather than an 
objective performance criterion, compliance might be difficult for both 
employers and OSHA to verify.49  And adjudicators may interpret 
performance standards with unclear performance criteria in ways not 
intended by the drafting agency.50  With performance standards, the 

 

46. Blake C. Norvell, Business Regulatory Lessons Learned from Amusement Park Safety Concerns: 
An Integrated Approach to Business Regulation, 27 TEMP. J. SCI., TECH., & ENV’T L. 267, 280 
(2008). 

47. Shapiro & McGarity, supra note 26, at 37 n.216.  They also observe: “Design 
standards have the advantage of creating precise expectations for employers, facilitating the 
ability of employees and OSHA inspectors to monitor compliance, and permitting OSHA to 
require employers to implement new safety technologies.”  Id. 

48. Marshall J. Breger, Commentary, A Conservative’s Comments on Edley and Sunstein, 1991 
DUKE L.J. 671, 684–85 (1991).  The revised requirement was said by OSHA to be a 
“performance” standard.  It states: “The employer shall provide portable fire extinguishers 
and shall mount, locate and identify them so that they are readily accessible to employees 
without subjecting the employees to possible injury.”  29 C.F.R. § 1910.157(c)(1) (2021). 

49. See OSHA Hazard Communication Standard, 86 Fed. Reg. 9,576, 9,591 n.9 (Feb. 
16, 2021) (proposed revisions) (“The usual rationale for a specification standard is that 
compliance would be difficult to verify under a performance standard . . . .”).  OSHA is here 
assuming, contrary to Occupational Safety & Health Act of 1970 (OSH Act) § 6(b)(5), a 
performance standard with a subjective performance criterion.  See Occupational Safety and 
Health Act of 1970, Pub. L. No. 91-596, § 6(b)(5), 84 Stat. 1590, 1594 (codified at 29 U.S.C. 
§ 655(b)(5)) (requiring that standards promulgated under the Act be “expressed in terms of 
objective criteria and of the performance desired”). 

50. “[T]he performance approach passes the disputed interpretations out of the agency 
which left the rule flexible, OSHA, and on to the agenda of another [adjudicative] agency, 
the [Occupational Safety and Health] Review Commission.”  James T. O’Reilly, The Impact 
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regulated often find there is no safe harbor.51 
An interesting effort was made some years ago to address in law the 

subjectivity problem posed by some performance standards.  One writer 
distinguished between “primitive” and “precision” performance standards, 
defining “[p]recision standards” as “those that contain both a scientifically 
developed means of measurement and a scientifically known and accepted 
level of performance.”52  An offered example was the Environmental 
Protection Agency’s (EPA’s) maximum pollutant discharge levels for an 
industry.53  The writer defined “primitive” performance standards, on the 
other hand, as either “more general,” such as one that prohibits land uses 
that produce an “objectionable” level of emissions,54 or not based on levels 
that are “scientifically substantiated.”55  Primitive standards, the writer 
observed, “do not afford the best protection against possible arbitrary 
enforcement by local governments.”56  The writer’s distinction between 
precision and primitive performance standards closely resembles the 
distinction discussed in Part III below between those performance standards 
that have and those that lack the “objective” performance criteria required 
by § 6(b)(5) of the Occupational Safety and Health Act of 1970 (OSH Act).57 

Sometimes, the dilemma posed by the choice between performance and 
specification standards can be misstated in a crucially important way.  For 
example, OSHA has offered this summary of what it perceives to be the 
dilemma posed by the choice between performance and specification 
standards: “Although enforceability is enhanced by specification standards, 
they may be unduly restrictive; on the other hand, a performance standard 
may be too broad to be meaningful.”58  As Part III argues below, OSHA’s 

 

of Performance-Oriented Rules on Administrative Enforcement: The Case of OSHA Hazard 
Communications Rules, 2 LAB. LAW. 695, 730 (1986). 

51. See infra notes 380–387 and accompanying text (discussing the concept of safe 
harbor). 

52. Blackwell, supra note 34, at 616.  
53. Id. 
54. Id. at 616–17. 
55. Id. at 617. 
56. Id. at 639.  To some extent, the arbitrariness concern can be met by anchoring 

primitive standards in the context of nuisance law.  See Dube v. City of Chicago, 131 N.E.2d 
9, 15–17 (Ill. 1955). 

57. Occupational Safety and Health Act of 1970, Pub. L. No. 91-596, § 6(b)(5), 84 Stat. 
1590, 1594 (1970) (codified at 29 U.S.C. § 655(b)(5)) (“Whenever practicable, the standard 
promulgated shall be expressed in terms of objective criteria and of the performance 
desired.”). 

58. Marine Terminals, 46 Fed. Reg. 4,182, 4,186 (Jan. 16, 1981) (proposed standard 
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assertion that “a performance standard may be too broad to be 
meaningful” is inconsistent with the way that Congress intended 
performance standards be written under the OSH Act.59  This Article 
argues there that a standard with the “objective” performance criterion 
required by OSH Act § 6(b)(5) can never be “too broad to be meaningful.”  

The gravamen of this Article is that one size does not fit all.  In issues of 
safety regulation, particularly when regulating negative externalities such as 
safety and pollution, design, command-and-control, or hybrid regulations 
may be superior to performance-based regulations.  “Command and control 
regulation can aid in the worthy goal of increasing amusement park 
safety. . . .  [For example,] [s]erious injuries resulting from construction 
problems can be reduced to minor mishaps with the use of command and 
control regulations.”60  In the workplace-related context, EPA “promulgated 
regulations under [the Toxic Substance Control Act] to fill a gap in the 
asbestos regulations of the [OSH Act].  These regulations ensure the protection 
of government employees who work with asbestos and asbestos-containing 
materials.”61  Asbestos regulations require “local education agencies to identify 
friable and nonfriable asbestos-containing material (ACM) in public and 
private elementary and secondary schools by visually inspecting school 
buildings for such materials, sampling such materials if they are not assumed to 
be ACM, and having samples analyzed by appropriate techniques referred to 
in this rule.”62  Follow-on regulations set forth the precise manner for asbestos 
testing and abatement in schools and selected other workplaces.63  Any 
assessment of OSHA standard-setting must recognize that there is a place still 
for specification standards in the regulatory mix.  

II. THREE CONTRASTS IN THE FEDERAL USE AND INTERPRETATION OF 
PERFORMANCE STANDARDS 

Congress and the courts have not taken consistent approaches to the use 
and interpretation of performance standards.  As is shown by the following 
discussions of statutory requirements for performance standards under the 
National Traffic and Motor Vehicle Safety Act,64 the Civil Service Reform 
 

for marine terminals). 
59. See infra Part III. 
60. Norvell, supra note 46, at 280–81.  
61. Cristin Dale Mustillo, Persistently Present, Inconsistently Regulated: The Story of Asbestos and 

the Case for a New Approach Toward the Command and Control Regulation of Toxics, 2013 MICH. 
STATE L. REV. 257, 278 (2013) (footnote omitted). 

62. 40 C.F.R. § 763.80 (2021).   
63. Id. § 763.81–85. 
64. National Traffic and Motor Vehicle Safety Act of 1966, Pub. L. No. 89-563, tit. I, 
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Act of 1978,65 and environmental statutes administered by the EPA,66 
Congress and the courts have taken inconsistent approaches to requirements 
that performance standards use “objective” performance criteria. 

A. The National Traffic and Motor Vehicle Safety Act of 1966 

In 1966, Congress passed the National Traffic and Motor Vehicle Safety 
Act, which required that motor vehicle safety standards “be stated in objective 
terms.”67  The House report on the underlying bill stated: “In order to [ensure] 
that the question of whether there is compliance with the standard can be 
answered by objective measurement and without recourse to any subjective 
determination, every standard must be stated in objective terms.”68   

The Sixth Circuit agreed.  It held that the test standard was not stated in 
“objective terms” because a compliant test standard must, quoting the 
House report, not make “recourse to any subjective determination,”69 that 
is, “the subjective opinions of human beings.”70  “[O]bjectivity requires that 
each essential element of compliance be made by specified measuring 

 

80 Stat. 718. 
65. The Civil Service Reform Act of 1978, Pub. L. No. 95-454, 92 Stat. 1111. 
66. Clean Air Act, 42 U.S.C. §§ 7401–7675; Clean Water Act, 33 U.S.C. §§ 1251–

1389. 
67. 15 U.S.C. § 1392(a) (originally enacted as the National Traffic and Motor Vehicle 

Safety Act of 1966, Pub. L. No. 89-563, tit. I, § 103(a), 80 Stat. 718, 719).  The provision, 
slightly revised, is now codified at 49 U.S.C. § 30111(a), where it states: “Each standard shall 
be practicable, meet the need for motor vehicle safety, and be stated in objective terms.” 

68. H.R. REP. NO. 89-1776, at 16 (1966), as quoted in Chrysler Corp. v. Dep’t of 
Transp., 472 F.2d 659, 675 (6th Cir. 1972). 

69. Chrysler Corp., 472 F.2d at 675 (first quoting 15 U.S.C. § 1392(a); then quoting H.R. 
REP. NO. 89-1776, at 16 (1966)).  The court there stated, quoting in part the House report: 

The importance of objectivity in safety standards cannot be overemphasized. . . . In 
the absence of objectively defined performance requirements and test procedures, a 
manufacturer has no assurance that his own test results will be duplicated in tests 
conducted by the Agency.  Accordingly, such objective criteria are absolutely 
necessary so that “the question of whether there is compliance with the standard can 
be answered by objective measurement and without recourse to any subjective 
determination.” 

Id. at 675 (quoting H.R. REP. NO. 89-1776, at 16 (1966)). 
70. Id. at 676 n.22 (“[A] test procedure such as the rollover test, which is dependent 

upon simple visual observation, where there is no room for disagreement concerning the 
results and which is not dependent upon the subjective opinions of human beings would be 
objective as that term is used in this legislation.”). 
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instruments . . . .”71  This holding appears consistent with the plain 
meaning of “objective.”72   

B. The Civil Service Reform Act of 1978 

The Civil Service Reform Act of 197873 requires that performance 
standards for federal employees, “to the maximum extent feasible, permit 
the accurate evaluation of job performance on the basis of objective 
criteria.”74  Upon reviewing such cases, however, the Federal Circuit has 
held that “the legislative language does not suggest any necessary 
requirement for numerical measurement, and it is not at all difficult to 
think of many positions in which such strictly quantitative criteria would be 
unrevealing, bizarre, or counter-productive.”75  It stated that the provision 
required only that “a standard should be sufficiently precise and specific as 
to invoke a general consensus as to its meaning and content.”76  The 
Federal Circuit has since then reiterated that position.77 

The Federal Circuit’s reasoning is questionable.  The “legislative language” 
uses the word “objective,” and yet the Court did not inquire into whether 
“objective” has a plain meaning or what it is.  As shown in Part III.A below, 
the dictionary definition of the word and case law indicate that the plain 
meaning of “objective” is much narrower and more demanding than the 
Federal Circuit’s case law posits.78  Instead of recasting the word “objective,” 
 

71. Id. at 678. 
72. See infra text accompanying notes 87–90.  We should note that this was a pre-Chevron 

case.  Whether the term objective is unambiguous is an interesting question for Chevron 
analysis.  See Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984). 

73. Civil Service Reform Act of 1978, Pub. L. 95-454, 92 Stat. 1111. 
74. 5 U.S.C. § 4302(c)(1).  The current version of the provision states: 
(c) Under regulations which the Office of Personnel Management shall prescribe, 
each performance appraisal system shall provide for— 
(1) establishing performance standards which will, to the maximum extent feasible, 
permit the accurate evaluation of job performance on the basis of objective criteria 
(which may include the extent of courtesy demonstrated to the public) related to the 
job in question for each employee or position under the system[.] 

Id.  On December 12, 2017, this section was amended to insert certain whistleblower 
protections at subsection (b) and to redesignate the former subsection (b) as subsection (c).  
National Defense Authorization Act for Fiscal Year 2018, Pub. L. No. 115-91, § 1097(d)(1), 
131 Stat. 1283, 1619–20 (2017); see 5 U.S.C. § 4302 (Supp. V 2012). 

75. Wilson v. Dep’t of Health & Hum. Servs., 770 F.2d 1048, 1052 (Fed. Cir. 1985). 
76. Id. 
77. Salmon v. Soc. Sec. Admin., 663 F.3d 1378, 1382 (Fed. Cir. 2011). 
78. See infra Part III.A. 
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the Court should have instead stated that for the personnel characteristics at 
issue, the test it articulated came as close as “feasible” (a statutory exemption 
from the “objectivity” requirement) to what could be stated.79 

C. Environmental Statutes Administered by the EPA 

Although Congress has required that performance standards have 
“objective” performance criteria in several statutes, that does not appear to be 
true with respect to environmental laws administered by the EPA.  Several 
environmental laws require that the EPA adopts what it calls “a standard of 
performance,” but none applicable to private parties require that a “standard 
of performance” use “objective” performance criteria.80  For example, the 
Clean Air Act defines “standard of performance” for new stationary sources as 
a standard that “reflects the degree of emission limitation achievable through 
the application of the best system of emission reduction.”81  A similar definition 
lacking the word “objective” can be found in the Clean Water Act.82 

III. ZOOMING IN: THE OCCUPATIONAL SAFETY AND HEALTH ACT OF 
1970 

The remainder of this Article will be an in-depth study of OSHA’s 
attempt to create, implement, and enforce performance standards.  As we 
discuss below, the word “objective” disqualifies nearly all the standards that 
OSHA has called “performance standards” from deserving the name, for 
nearly all use performance criteria that are subjective.  And the OSH Act’s 
legislative history, to which we now turn specifically, indicates that 
Congress used the word “objective” to avoid the danger of subjectivity—
“the danger of letting each person . . . decide [for] himself” the best way to 

 

79. See 5 U.S.C. § 4302(c)(1). 
80. See infra notes 81–82 and accompanying text. 
81. Clean Air Act, 42 U.S.C. § 7411(a)(1), which states: 
The term “standard of performance” means a standard for emissions of air pollutants 
which reflects the degree of emission limitation achievable through the application of 
the best system of emission reduction which (taking into account the cost of achieving 
such reduction and any nonair quality health and environmental impact and energy 
requirements) the Administrator determines has been adequately demonstrated. 

Id.  This was incidentally the same language at issue in the “major question” case, West 
Virginia v. EPA, 142 S. Ct. 2587, 2599–2601 (2022). 

82. Clean Water Act, 33 U.S.C. § 1316(a)(1) (defining “standard of performance” as a 
standard that “reflects the greatest degree of effluent reduction which the Administrator 
determines to be achievable . . . .”). 
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achieve safety.83  This Article will conclude with recommendations that 
OSHA can use to create enforceable standards.   

A. The Concept of ‘Objectivity’ and the Text, Plain Meaning and Legislative History of 
OSH Act § 6(b)(5)’s Last Sentence 

The OSH Act84 authorized the Labor Department’s OSHA to adopt 
“occupational safety [and] health standard[s].”85  OSH Act § 6(b)(5)’s last 
sentence requires that “Whenever practicable, the standard promulgated shall 
be expressed in terms of objective criteria and of the performance desired.”86  

The key word is “objective.”  “Objective” means “perceived without 
distortion by personal feeling, prejudices, or interpretations.”87  As the 
 

83. Occupational Safety and Health Act, 1970: Hearings Before the S. Subcomm. on Lab., 91st 
Cong. 339 (1970) [hereinafter 1969–70 S. Hearings] (statement of Rep. David Nagle). 

84. OSH Act, Pub. L. No. 91-596, 84 Stat. 1590 (1970) (codified at 29 U.S.C. §§ 651–
78). 

85. Id. § 6(b) (codified at 29 U.S.C. § 655(b)). 
86. Id.  When it comes to adjudication as opposed to rulemaking, the text of the OSH 

Act requires that violations be described “with particularity the nature of the violation.”  
OSH Act § 9(a) (codified at 29 U.S.C. § 658(a)).  This requirement of particularity is at odds 
with the notice pleading approach exemplified in Federal Rule of Civil Procedure 9(b), 
which states that “[i]n alleging fraud or mistake, a party must state with particularity the 
circumstances constituting fraud or mistake.”  See FED. R. CIV. P. 9(b); Arthur G. Sapper, 
Litigation by Ambush: The Struggle to Obtain Fair Notice of OSHA Allegations, 20 GEO. J.L. & PUB. 
POL’Y 713, 714 (2022). 

87. WEBSTER’S NINTH NEW COLLEGIATE DICTIONARY 814 (1986) and Objective, 
MERRIAM-WEBSTER’S UNABRIDGED ONLINE DICTIONARY, https://www.merriam-
webster.com/dictionary/objective (last visited Feb. 1, 2024), both define “objective” as 
“expressing or dealing with facts or conditions as perceived without distortion by personal 
feelings, prejudices, or interpretations.”  THE NEW OXFORD AMERICAN DICTIONARY 1180 
(2001) (“not influenced by personal feelings or opinions in considering and representing 
facts”); ENCARTA WORLD ENGLISH DICTIONARY 1247 (1999) (“1. Free of bias[:] free of any 
bias or prejudice caused by personal feelings[;] 2. Based on facts[:] based on facts rather 
than thoughts or opinions”).  Contemporaneous definitions were similar.  THE AMERICAN 

HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 905 (1st ed. 1969) (“Uninfluenced by 
emotion, surmise, or personal prejudice”); WEBSTER’S THIRD NEW INTERNATIONAL 

DICTIONARY OF THE ENGLISH LANGUAGE 1555–56 (1966) (“expressing or involving the use 
of facts without distortion by personal feelings or prejudices ⟨an~ analysis⟩ ⟨~ tests⟩”); THE 

RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 993 (1st ed. 1981) (“free from 
personal feelings or prejudice; based on facts; unbiased”); WEBSTER’S NEW INTERNATIONAL 

DICTIONARY 1679 (2d ed. 1957) (“expressing facts without distortion from one’s personal 
feelings or prejudice”); see also BLACK’S LAW DICTIONARY 1291 (11th ed. 2019) (“based on 
externally verifiable phenomena, as opposed to an individual's perceptions, feelings, or 
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Second Circuit has held, “Objective data . . . are independent of what is 
personal or private in our apprehension and feelings, that use facts without 
distortion by personal feelings or prejudices and that are publicly or 
intersubjectively observable or verifiable, especially by scientific 
methods.”88  An objective proposition is “susceptible of exact knowledge 
and correct statement”89 and “can be discovered and substantiated by 
external testing.”90  OSHA understands that this is what “objective” means, 
for it has repeatedly adopted standards permitting employers to not comply 
with certain requirements if they have “objective data” showing a lack of 
hazard;91 those standards define “objective data” so as to require 
numerically-expressed information.92  

Having said this, we must recognize that “objective data” can mean 
many things.  It can mean scientific studies,93 such as OSHA’s 
determination that a chemical agent is a “Category I” carcinogen.94  It can 
also mean, in certain circumstances, judgments based on anecdotal 
evidence, for instance OSHA’s ruling that dermal exposure to benzene was 
carcinogenic.95  Indeed, we know that, at times, agencies must promulgate 
 

intentions <the objective facts>”).  
88. Ass’n of the Bar of N.Y. v. Comm’r, 858 F.2d 876, 880 (2d Cir. 1988) (quoting 

WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE 1555–
56 (1971)).  Thus, a statement that a candidate is “able” and has “proper” character and 
temperament is not objective.  Id.; see also Soto v. Contreras, 880 F.3d 706, 712 (5th Cir. 
2018) (“[w]ithout bias or prejudice” (alteration in original) (quoting BLACK’S LAW 

DICTIONARY 1241 (10th ed. 2014))). 
89. United Benefit Life Ins. Co. v. Knapp, 51 P.2d 963, 964 (Okla. 1935). 
90. Thompson v. Sullivan, 987 F.2d 1482, 1488–89 (10th Cir. 1993). 
91. See, e.g., 29 C.F.R. §§ 1910.1048, 1926.1101 (2022) (exempting employers where 

scientific data demonstrated an insufficient hazard for formaldehyde and asbestos, 
respectively). 

92. For example, OSHA’s recently-adopted silica standard defines “objective data” as 
“information, such as air monitoring data from industry-wide surveys or calculations based 
on the composition of a substance, demonstrating employee exposure to respirable 
crystalline silica associated with a particular product or material or a specific process, task, or 
activity.”  29 C.F.R. § 1926.1153(b) (2022).  The terms “air monitoring data” and 
“calculations” necessarily mean numerical data. 

93. Thomas O. McGarity, Substantive and Procedural Discretion in Administrative Resolution of 
Science Policy Questions: Regulating Carcinogens in EPA and OSHA, 67 GEO. L.J. 729, 750 (1979). 

94. 29 C.F.R. § 1990.111 (2022).  Section 1990.111 describes OSHA’s use of scientific 
evidence to identify and regulate Category I carcinogens. 

95. McGarity, supra note 93, at 739 (discussing Am. Petrol. Inst. v. OSHA, 581 F.2d 
493 (5th Cir. 1978), where courts determined that the assistant secretary of OSHA acted 
within his discretionary authority to designate benzene as a dermal carcinogen even though 
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regulations based on probabilities, such as OSHA and EPA decisions on 
possible carcinogenicity of new chemical agents.96 

It is blackletter law that the Administrative Procedure Act (APA) does 
not create an independent obligation on agencies to conduct or commission 
their own research beyond material submitted to the record.97  The 
agencies’ responsibility is to make reasonable judgments based on the 
evidence at hand.98  

Consider FCC v. Prometheus Radio Project,99 which affirmed an agency action 
loosening media ownership rules and overturned a Third Circuit decision 
that stated, “Even just focusing on the evidence with regard to ownership by 

 

“it was uncertain whether benzene could be absorbed through the skin; scientific 
evidence . . . was conflicting.”).  

96. Id. at 789 (discussing the Environmental Protection Agency (EPA) Administrator’s 
designation of Dichlorodiphenyltrichloroethane (DDT) as a carcinogen, “even though the 
Administrator could not make ‘detailed findings’ that would conclusively resolve the science 
policy issues he faced, he did weigh the possible carcinogenicity of DDT in the risk-benefit 
balance that [the Federal Insecticide, Fungicide, and Rodenticide Act] required him to 
perform.”); see also Justice Sandra Day O’Connor writing for the majority in Baltimore Gas & 
Electric Co. v. National Resources Defense Council Inc.: “[A] reviewing court must remember that 
the Commission is making predictions, within its area of special expertise, at the frontiers of 
science.  When examining this kind of scientific determination, as opposed to simple findings 
of fact, a reviewing court must generally be at its most deferential.”  462 U.S. 87, 103 (1983). 

97. In reviewing agency action under the Administrative Procedure Act (APA) a court 
is required to “review the whole record.”  5 U.S.C. § 706.  That review “is to be based on 
the full administrative record that was before the Secretary at the time he made his 
decision.”  Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 419–20 (1971).  
In certain unusual cases, a court has allowed supplementation of the record that the agency 
used in its decisionmaking but was not included in the record, but this meant adding 
material that already existed (as it was used in the decisionmaking) creating new material 
(however useful).  See Portland Cement Ass’n v. Ruckleshaus, 486 F.2d 375, 393 (D.C. Cir. 
1973), cert. denied, 417 U.S. 928 (1974).  In the unusual case where an agency does not 
“disclose the factors that were considered . . . [t]he court may require the administrative 
officials who participated in the decision to give testimony explaining their action.”  Overton 
Park, 401 U.S. at 420; see also Camp v. Pitts, 411 U.S. 138 (1973) (per curiam).  But again, 
this is the re-creation through testimony of material that has been used in decisionmaking.  
And while the D.C. Circuit in another context has suggested that it is “highly desirable” if 
the agency “independently amass the raw data” and “verify the accuracy of the data” doing 
so was not required.  Nat’l Ass’n of Regul. Util. Comm’rs v. FCC, 737 F.2d 1095, 1124 
(D.C. Cir. 1984) (per curiam).  

98. FCC v. Fox Television, 556 U.S. 502, 519–20 (2009) (requiring that agencies 
“comply with the requirement of reasoned decisionmaking”). 

99. 141 S. Ct. 1150 (2021). 



ALR 76.1_BREGER.DOCX (DO NOT DELETE) 2/22/24  2:32 PM 

106 ADMINISTRATIVE LAW REVIEW [76:1 

racial minorities, however, the FCC’s analysis is so insubstantial that it would 
receive a failing grade in any introductory statistics class.”100 

In response, the Supreme Court found that “in assessing the effects on 
minority and female ownership, the FCC did not have perfect empirical 
or statistical data.  Far from it.  But that is not unusual in day-to-day 
agency decisionmaking within the Executive Branch.”101  Thus, under the 
APA at least, standards grounded in science that are based on a 
probability analysis can still be objective.  

It may be that the congressional definition of objectivity is a specialized 
definition that differs from the definitions used in academia and popular 
conversation.  Put simply, does the plain meaning of “objective” still mean 
a neutral analysis, or is the very concept of a neutral objectivity now an 
essentially contested concept?102  While the definition of objective may be 
 

100. Prometheus Radio Project v. FCC, 939 F.3d 567, 586 (3d Cir. 2019).   
The APA imposes no general obligation on agencies to conduct or commission their 
own empirical or statistical studies.  And nothing in the Telecommunications Act (or 
any other statute) requires the FCC to conduct its own empirical or statistical studies 
before exercising its discretion under [§] 202(h) [of the Telecommunications Act].  
Here, the FCC repeatedly asked commenters to submit empirical or statistical studies 
on the relationship between the ownership rules and minority and female ownership.  
Despite those requests, no commenter produced such evidence indicating that 
changing the rules was likely to harm minority and female ownership.  In the absence 
of additional data from commenters, the FCC made a reasonable predictive 
judgment based on the evidence it had. 

Prometheus Radio Project, 141 S. Ct. at 1160 (internal citations omitted). 
101. Prometheus Radio Project, 141 S. Ct. at 1160. 
102. These days objectivity has become an essentially contested concept in some 

academic and progressive circles.  Thus, its “plain meaning” may not be settled in many 
fields.  For history, as example, see KARL POPPER, THE POVERTY OF HISTORICISM (1944); 
HANS-GEORG GADAMER, TRUTH AND METHOD 268–72 (Garret Barden & John Cumming 
eds., trans. 1975); see also EDWARD HALLETT CARR, WHAT IS HISTORY? 10 (1961).  In social 
science, Max Weber asserts that empirical objectivity is impossible to achieve:  

The objective validity of all empirical knowledge rests exclusively upon the ordering of 
the given reality according to categories which are subjective in a specific sense, namely, 
in that they present the presuppositions of our knowledge and are based on the 
presupposition of the value of those truths which empirical knowledge alone is able to 
give us. 

MAX WEBER, Objectivity in Social Science, in THE METHODOLOGY OF THE SOCIAL SCIENCES 

50, 110 (Edward A. Shils & Henry A. Finch eds., 1949).  In journalism, see Leonard 
Downie Jr. & Andrew Heyward, Beyond Objectivity: Producing Trustworthy News in Today’s 
Newsroom, WALTER CRONKITE SCH. OF JOURNALISM & MASS COMMC’N (Jan. 26, 2023), 
https://cronkitenewslab.com/digital/2023/01/26/beyond-objectivity/.  In our “woke” 
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contested today, it is highly unlikely that the 1970 Congress had much 
appreciation for “progressive” notions of truth and objectivity.  

B. The Legislative History of OSH Act § 6(b)(5)’s Last Sentence 

The OSH Act’s legislative history contains nothing to indicate that Congress 
did not use “objective” in § 6(b)(5) in its ordinary sense and thus, nothing that 
would justify a court in construing it otherwise.  On the contrary, the legislative 
history indicates that Congress used the word “objective” in its plain sense and 
did so to avoid the danger of subjectivity—“the danger of letting each 
person . . . decide himself”103 the best way to achieve safety. 

The OSH Act’s bounded legislative history volume contains no passages 
discussing what is now the last sentence of the Act’s § 6(b)(5).104  The bills 
that were the subject of the Senate105 and House106 committee reports had 
language identical to that provision, but the reports did not discuss the 
sentence or state why it came to be in the bills. 

 

age even the scientific objectivity of mathematics has come under criticism—Laurie Ruble at 
Brooklyn College tweeted that “[t]he idea that math (or data) is culturally neutral or in 
any way objective is a MYTH.”  Emma Colton, Math Professor Claims Equation 2+2=4 
‘Reeks of White Supremacist Patriarchy,’ WASH. EXAM’R (Aug. 10, 2020, 11:00 AM), 
https://www.washingtonexaminer.com/news/math-professor-claims-equation-2-2-4-
reeks-of-white-supremacist-patriarchy.  For further discussion of the problem of 
objectivity, see RODERICK M. CHISOLM, THEORY OF KNOWLEDGE (3d ed. 1989); PAUL K. 
MOSER & ARNOLD VANDER NAT, HUMAN KNOWLEDGE: CLASSICAL AND CONTEMPORARY 

APPROACHES (1987); NICHOLAS RESCHER, OBJECTIVITY: THE OBLIGATIONS OF 

IMPERSONAL REASON (1997).  For an iconic discussion of the problem of scientific truth and 
objectivity in the context of changing scientific paradigms, see THOMAS S. KUHN, THE 

STRUCTURE OF SCIENTIFIC REVOLUTIONS (3d ed. 1996).  These epistemological enquiries 
are far beyond the remit of this Article (if not our pay grades). 

103. See the Senate hearing testimony quoted infra text accompanying note 120 
(cleaned up). 

104. See generally S. COMM. ON LABOR AND PUB. WELFARE, 92D CONG. 154, 
LEGISLATIVE HISTORY OF THE OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970 (Comm. 
Print 1971) [hereinafter LEG. HIST.]. 

105. S. 2193, 91st Cong. § 6(b)(5) (1970), as reported to the floor by S. REP. 91-1282, at 39 
(1970), reprinted in LEG. HIST., supra note 104, at 204, 242. 

106. H.R. 16785, 91st Cong. § 7(a)(4) (1970), as reported to the floor by H.R. REP. NO. 91-
1291, at 51 (1970), reprinted in LEG. HIST., supra note 104, at 893, 943. 
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1. The Congressional Hearings 

The congressional hearings, however, are illuminating.  In 1968,107 
1969,108 and 1970,109 House and Senate committees held hearings on early 
bills, all of which lacked language addressing the subject of performance 
standards.  The first mention of a preference for performance standards 
occurred during House hearings in March 1968 when the Manufacturing 
Chemists’ Association (Association) submitted written testimony containing a 
statement that used two of the key terms—“performance” and 
“practicable”—that came to be in § 6(b)(5).110  The Association stated: “We 
urge that the bill provide that safety and health standards should be in terms 
of performance requirements to the maximum extent practicable.”111  The 
word “objective” was not in the statement.  The record of the 1968 Senate 
hearings contains the same statement by the same organization112 and similar 
statements by other organizations, often in prepared statements but also 
orally.113  Similar statements and testimony were made before the House 
 

107. Occupational Safety and Health: Hearings Before the H. Select Subcomm. on Lab. of the Comm. 
on Educ. & Lab., 90th Cong. 1–7 (1968) [hereinafter 1968 H. Hearings].  The hearings were 
on H.R. 14816, 90th Cong.  Id.  The 1968 Senate hearings were on S. 2864, 90th Cong. 
(1968) and S. 2148, 90th Cong. (1967), reprinted in Occupational Safety and Health Act of 1968: 
Hearings before the S. Subcomm. on Lab., 90th Cong. 2–28 (1968) [hereinafter 1968 S. Hearings]. 

108. The 1969 House hearings were on H.R. 843, 91st Cong. (1969), H.R. 3809, 91st 
Cong. (1969), H.R. 4294, 91st Cong. (1969), and H.R. 1337, 91st Cong. (1969), reprinted in 
Occupational Safety and Health Act of 1969: Hearings before the H. Select Subcomm. on Lab. of the 
Comm. on Educ. & Lab., 91st Cong. 1–36 (1969) [hereinafter 1969 H. Hearings].   

109. 1969–70 S. Hearings, supra note 83.  The 1970 Senate hearings were on S. 2193, 
91st Cong. (1969) and S. 2788, 91st Cong. (1969). 

110. 1968 H. Hearings, supra note 107, at 371 (Mar. 7, 1968) (“Performance standards 
preferred . . . We urge that the bill provide that safety and health standards should be in 
terms of performance requirements to the maximum extent practicable.”). 

111. 1968 H. Hearings, supra note 107, at 371 (Mar. 7, 1968) (written statement).   
112. 1968 S. Hearings, supra note 107, at 251 (June 12, 1968) (“We urge that the bill 

explicitly provide that safety and health standards should be in terms of ‘performance’ 
requirements to the maximum extent practicable.”).   

113. In 1968 the Senate committee received comments from: 
The Federal Safety Committee of the National Safety Council (NSC) “[t]hat insofar as 
possible, safe performance requirements are the preferred method of writing safety 
standards.  Where it is not practicable to define performance, detailed specifications are to 
be used.”  Id. at 518, 698;  
The NSC’s president stated that, “[i]nsofar as possible all subsequent standards promulgated 
under this Bill be based on safety performance requirements.  Where it is not practicable to 
define such performance, detailed specifications should be used as examples of methods 
approved in advance, but the way should be left open for other methods giving equal 
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committee during the 1969 hearings.114  A preference for performance 
standards thus appears to have been important to the business community. 

The hearings also shed light on the likely reason why the OSH Act’s 
drafters inserted the phrase “objective criteria” into the resulting committee 
bills and what they thought “objective” signified.  The House hearings first 
alluded to the meaning of “objective” when witnesses spoke of objective 
criteria as numbers read off a meter or test instrument.  A representative of 
the American Society of Safety Engineers testified that a performance 
standard would state, “[T]he exposure to certain types of toxic material, 
whether gas fumes, or what, must be maintained below a certain point.”115  
A prominent representative of the labor movement during his testimony 
characterized “objective data” as data read off a meter.116   
 

protection.”  Id. at 522, 698;  
The U.S. Chamber of Commerce that, “[a]ll standards where feasible should be written in 
terms of performance requirements.  Where performance standards are not practical the way 
should be left open for the use of other safety methods giving equal protection to the 
worker.”  Id. at 770;  
The Aerospace Industries Association of America that “[w]henever possible, these standards 
should be in the form of safety performance requirements rather than specification 
requirements.”  Id. at 764; and  
The Machinery and Allied Products Institute that “‘consensus’ standards often provide but 
one way—and not necessarily the most effective way—to promote safety.  This is true 
because such standards often fail to consider ‘performance’ requirements and only set forth 
physical or ‘dimensional’ specifications.”  Id. at 789.  The statement also criticized 
specification standards as often detracting from safety.  Id. 

114. For example, the U.S. Chamber of Commerce through DuPont’s safety director 
testified that, “[w]here feasible, all standards should be written in terms of performance 
requirements rather than specifications.”  1969 H. Hearings, supra note 108, at 764 (Oct. 16, 
1969).  The NSC’s president testified that, “[w]e . . . strongly urge that to the extent possible, 
all standards promulgated under this law be performance standards.  Where it is not 
practicable to define performance requirements, then specification standards should be 
used.”  Id. at 868–69 (Nov. 5, 1969).  That last statement was repeated to the Senate 
committee.  1969–70 S. Hearings, supra note 83, at 566 (Dec. 9, 1969). 

115. 1968 H. Hearings, supra note 107, at 307 (Mar. 6, 1968) (“It is more of a performance 
standard.  You could write a standard, for example, stating that the exposure to certain types of 
toxic material, whether gas fumes, or what, must be maintained below a certain point.”); see also 
1969 H. Hearings, supra note 108, at 1,166 (Nov. 13, 1969) (testimony of managing director of 
American National Standards Institute (ANSI) that good performance standards require 
something “to test it [resulting data] against,” i.e., a criterion). 

116. 1969 H. Hearings, supra note 108, at 639 (Oct. 15, 1969) (testimony of George 
Taylor, an economist with the AFL-CIO’s research department and later head of that 
union’s OSHA department): 
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The record of the Senate hearings indicates why the phrase “objective 
criteria” was likely used to draft what is now the last sentence of § 6(b)(5) of 
the OSH Act.  The president of the U.S. Chamber of Commerce had stated 
both orally and in prepared submissions that, “Where feasible, all standards 
should be written in terms of performance requirements rather than 
specifications.”117  On behalf of Senator Harrison Williams of New Jersey 
(co-author of the OSH Act), 118 a committee lawyer, in his express 
questioning of the witness, first asked the Chamber representative (a witness 
from DuPont) to clarify what the Chamber of Commerce president had 
meant by that.119  The committee lawyer then asked a question that assumed 
that a performance standard’s compliance criterion would necessarily be 
subjective: “If you write standards in terms of performance are you then 
running into the danger of letting each person who builds a stairway or each 
person who does whatever the standard is applicable decide himself what is 
the best way to achieve safe performance?”120  The witness answered that 
performance standards “circumscribe” plant managers “more than you 
think” because “[they get] down to some type of specification.”121   

This exchange—which posited a “danger” from subjective performance 
criteria—together with the portrayals by witnesses of objective data as data 
expressed numerically and the plain meaning of the word “objective”122 
indicate the likely reason why the Senate committee inserted “objective 
criteria” into its bill: To ensure that any duty imposed under the rubric of 
“performance standard” would be clear enough to prevent the danger of 
uncertainty and debate over what degree of safety is required. 
 

In a regulatory program, there are means of determining by standards governing both 
occupational and safety and health situations.  You have a skilled staff of inspectors 
that adhere to the instructions, and the monitoring devices that may be in the plant.  
Take ionizing radiation; in a hot cell you can find immediately whether or not there 
has been an excessive amount of radiation simply by monitoring the instruments that 
record it.  If this goes on, you have objective data by which you can establish that 
there has been [a] violation . . . . 

Id. 
117. 1969–70 S. Hearings, supra note 83, at 334 (oral testimony) and 328 (prepared 

statement) (Nov. 24, 1969). 
118. See 29 C.F.R. § 1975.1 (2022) (referring to the OSH Act as the “Williams-Steiger 

Act”); 1969–70 S. Hearings, supra note 83, at 339 (Nov. 24, 1969).  After asking several 
questions, Senator Williams stated, “Let me turn to Mr. Nagle, who is a little more crisp in 
his questioning than I am.”  Id. 

119. 1969–70 S. Hearings, supra note 83, at 339 (Nov. 24, 1969). 
120. Id. 
121. Id. 
122. See generally supra note 87. 



ALR 76.1_BREGER.DOCX (DO NOT DELETE) 2/22/24  2:32 PM 

2024] BREACH OF FAITH 111 

After the hearings ended, the versions of the bills reported to the House 
and Senate by their respective committees both contained the language now 
in the last sentence of OSH Act § 6(b)(5).123  In the House, the committee bill 
was at one point replaced by the Steiger-Sikes Substitute, which lacked a 
performance standard provision. 124  However, the conference committee 
bill, and, thus, the final act, retained the performance standard language 
in the Senate bill.125 

2. Does the Last Sentence of OSH Act § 6(b)(5) Apply Only to Health 
Standards? 

The fourth (and last) sentence of OSH Act § 6(b)(5), by its terms, applies 
to both health and safety standards.  Dictum in the D.C. Circuit decision in 
the Auto Workers126 case, however, states that “§ 6(b)(5) does not govern 
occupational safety standards.”127  The dictum’s phrasing was unfortunate, 
for the Court’s reasoning and conclusion pertained to only § 6(b)(5)’s second 
and third sentences, not its fourth sentence.128  Moreover, the text of 
§ 6(b)(5) makes clear that its fourth sentence does apply to all standards. 

Section 6(b)(5) has no scope provision.  Its opening sentence, however, 
states that it applies to standards regulating “toxic materials or harmful 
physical agents,” that is, to health standards.129  A question may, therefore, 

 

123. H.R. 16785, 91st Cong. § 7(a)(4) (1970), reprinted in LEG. HIST., supra note 104, at 
893, 943; S. 2193, 91st Cong. § 6(b)(5) (1970), reprinted in LEG. HIST., supra note 104, at 204, 
242. 

124. H.R. 19200, 91st Cong. (1970), reprinted in LEG. HIST., supra note 104, at 763, 
adopted by the House at LEG. HIST., supra note 104, at 1,117. 

125. H.R. REP. NO. 91-1765, at 35 (1970) (Conf. Rep.), reprinted in LEG. HIST., supra 
note 104, at 1,188 (“The Senate bill also provided that . . . (3) whenever practicable, the 
standard promulgated shall be expressed in terms of objective criteria and of the 
performance desired.  The House amendment had no comparable provisions.  The House 
receded . . . .”). 

126. Int’l Union, United Auto., Aerospace & Agric. Implement Workers of Am. v. 
OSHA (Auto Workers), 938 F.2d 1310, 1313–16 (D.C. Cir. 1991) (remanding OSHA’s rule 
mandating lockout/tag out procedures for “virtually all equipment in all industries” to the 
agency for clarification on the scope of the regulation). 

127. Id. at 1316. 
128. Id. at 1315–16 (explaining that the second and third sentence of § 6(b)(5) merely 

amplify the meaning of the first sentence without analyzing the fourth sentence). 
129. Section 6(b)(5)’s opening sentence states:  
The Secretary, in promulgating standards dealing with toxic materials or harmful 
physical agents under this subsection, shall set the standard which most adequately 
assures, to the extent feasible, on the basis of the best available evidence, that no 
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be raised whether this opening sentence controls all of § 6(b)(5) and thus 
restricts the scope of the fourth, last sentence of the provision to health 
standards.  Section 6(b)(5) states: 

[1] The Secretary, in promulgating standards dealing with toxic materials or harmful 
physical agents under this subsection, shall set the standard which most adequately 
assures, to the extent feasible, on the basis of the best available evidence, that no 
employee will suffer material impairment of health or functional capacity even if such 
employee has regular exposure to the hazard dealt with by such standard for the 
period of his working life.  
[2] Development of standards under this subsection shall be based upon research, 
demonstrations, experiments, and such other information as may be appropriate.  
[3] In addition to the attainment of the highest degree of health and safety protection 
for the employee, other considerations shall be the latest available scientific data in 
the field, the feasibility of the standards, and experience gained under this and other 
health and safety laws.  
[4] Whenever practicable, the standard promulgated shall be expressed in terms of 
objective criteria and of the performance desired.130 

There is strong textual evidence in § 6(b)(5) that the D.C. Circuit’s dictum 
was incorrect.  The third sentence uses the phrase “the highest degree of 
health and safety protection.”131  It also requires OSHA to consider “the 
feasibility of the standards”;132 that requirement would be superfluous if the 
third sentence applied only to health standards, for the first sentence already 
requires that health standards impose duties “to the extent feasible.”133 

The D.C. Circuit’s broad dictum is also contradicted by the fourth 
sentence’s legislative history, set out in Part III.B above, which indicates 
that it was intended to apply to all standards.134  For example, during the 
Senate hearings, a safety expert responding to committee counsel’s 
questions about performance standards referred to them for “stairways” 
and “guardrails,”135 classic examples of safety rather than health standards.  

 

employee will suffer material impairment of health or functional capacity even if such 
employee has regular exposure to the hazard dealt with by such standard for the 
period of his working life.  

OSH Act, Pub. L. No. 91-596, § 6(b)(5), 84 Stat. 1590, 1594 (1970) (codified at 29 U.S.C. 
§ 655(b)(5)). 

130. Id. (sentence designations added). 
131. Id. (emphasis added). 
132. Id. 
133. Id. 
134. See supra Part III.B. 
135. See supra note 120 and accompanying text (referencing 1969–70 S. Hearings, supra 

note 83, at 339). 
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That witness’s prepared statement, like those of others,136 had urged that, 
“Where feasible, all standards should be written in terms of performance 
requirements rather than specifications.”137  There is also no conceivable 
policy reason why performance standards should be preferred for health 
but not safety matters or why the performance criterion of a health 
standard should be “objective” but not that of a safety standard. 

A review of the precise question before the D.C. Circuit in the Auto Workers 
case also shows that neither the Court’s holding nor reasoning applies to 
§ 6(b)(5)’s fourth sentence.  The union had argued that, in fashioning the 
Lockout Standard,138 a safety standard, OSHA was not permitted to apply 
the stricter cost-benefit concept of feasibility implicit in OSH Act § 3(8).139  
Instead, the union argued that OSHA was required to apply the less onerous 
feasibility test enunciated by the Supreme Court in the Cotton Dust case140 for 
standards governing “toxic materials or harmful physical agents,” the phrase 
used in § 6(b)(5)’s first sentence.141  The union, however, argued that “the 
rest” of § 6(b)(5) applied to the lockout rulemaking.142  Although the Court 
rejected the argument, it understood the argument to pertain to only the 
second and third sentences of § 6(b)(5): It stated that “it is reasonable to 
conclude that the two sentences do not reach beyond toxic materials and 
‘harmful physical agents,’”143 and at page 1,316 it referred to the “second 
and third sentences of § 6(b)(5).”144  To dispose of the union’s arguments, it 
 

136. See the several quotations from prepared statements supra notes 111–117 and 
accompanying text. 

137. 1969–70 S. Hearings, supra note 83, at 328 (emphasis added) (prepared statement of 
J. Sharp Queener, safety director of the Dupont Company for the U.S. Chamber of 
Commerce). 

138. The Control of Hazardous Energy (Lockout/Tagout), 29 C.F.R. § 1910.147 
(2021). 

139. OSH Act, Pub. L. No. 91-596, § 3(8), 84 Stat. 1590, 1591 (1970) (codified at 29 
U.S.C. § 652(8) (defining “occupational safety and health standard” as “a standard which 
requires conditions, or the adoption or use of one or more practices, means, methods, 
operations, or processes, reasonably necessary or appropriate to provide safe or healthful 
employment and places of employment”). 

140. Am. Textile Mfrs. Inst. v. Donovan (Cotton Dust), 452 U.S. 490 (1981) (upholding 
OSHA’s determination that a cost-benefit analysis was not required in drafting regulations 
to mitigate the effects of cotton dust when Congress expressly mandated their regulation by 
statute). 

141. Int’l Union, United Auto., Aerospace & Agric. Implement Workers of Am. v. 
OSHA (Auto Workers), 938 F.2d 1310, 1313 (D.C. Cir. 1991). 

142. Id. at 1315. 
143. Id. (emphasis added). 
144. Id. at 1316. 
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was therefore unnecessary for the Court to have broadly stated that “§ 6(b)(5) 
does not govern occupational safety standards.”145 

Another reason why the Auto Workers dictum cannot be considered 
definitive is that part of its reasoning was in error.  The Court stated, with 
respect to § 6(b)(5)’s second and third sentences, that “[c]oncern for ‘scientific 
data’ and ‘experiments’ makes complete sense for regulation of carcinogens 
but sounds out of place when the hazard is [a safety hazard such as] . . . a 
spinning saw blade.”146  Not only are OSHA’s safety standards often built on 
scientific and experimentation data (as the data assembled to support 
OSHA’s requirements for safety nets,147 guardrails,148 and walking and 
working surfaces149 shows), but safety criteria for devices to stop spinning 
table saw blades in less than five milliseconds after skin contact were 
developed on the basis of scientific data and experimentation.150 

 

145. Id. 
146. Id.   
147. The criteria for safety nets were based on “[s]imulated fall tests [that] were 

conducted using anthropomorphic dummies” to represent falling workers.  C.W.C. YANCEY, 
N.J. CARINO & M. SANSALONE, CTR. FOR BLDG. TECH., NAT’L BUREAU OF STANDARDS, 
NBSIR 85-3271, PERIMETER SAFETY NET PROJECTION REQUIREMENTS 6–9 (1986), cited in 
Safety Standards for Fall Protection in the Construction Industry, 59 Fed. Reg. 40,672, 
40,728 (Aug. 9, 1994) (final rule). 

148. Thus, OSHA’s height requirements for guardrails were based “on independent 
experimental and analytical research investigations conducted” at the National Bureau of 
Standards (NBS), now the National Institute of Standards and Technology (NIST).  S.G. 
FATTAL, L.E. CATTANEO, G.E. TURNER & S.N. ROBINSON, CTR. FOR BLDG. TECH., NAT’L 

BUREAU OF STANDARDS, NBSIR 76-1131, A MODEL PERFORMANCE STANDARD FOR 

GUARDRAILS ii (1976) (prepared for OSHA) (stating that the “rationale” for each 
performance criterion “is for the most part, based on independent experimental and 
analytical research investigations conducted at NBS in behalf of OSHA”), cited in, e.g., 
OSHA, Walking and Working Surfaces, 55 Fed. Reg. 13,360, 13,393, 13,422 (Apr. 10, 
1990) (proposed rule) (stating inter alia, “NBS tested [certain guardrail] systems, and found 
that they did not meet the pertinent OSHA standards”); see also S.G. FATTAL, L.E. 
CATTANEO, G.E. TURNER & S.N. ROBINSON, CTR. FOR BLDG. TECH., NAT’L BUREAU OF 

STANDARDS, NBSIR 76-1132, PERSONNEL GUARDRAILS FOR THE PREVENTION OF 

OCCUPATIONAL ACCIDENTS (1976) (prepared for OSHA), cited in, e.g., 55 Fed. Reg. at 
13,393, 13,422.   

149. See the formidable list of scientific studies that OSHA relied upon and cited in its 
safety rulemaking on walking/working surfaces.  Walking-Working Surfaces and Personal 
Protective Equipment (Fall Protection Systems), 75 Fed. Reg. 28,862, 28,863, 28,866, 
28,901–02 (May 24, 2010) (proposed rules). 

150. SawStop Makes for Safer Woodworking, PROCESS ENG’G (July 10, 2001), 
https://web.archive.org/web/20181211071636/http://processengineering.co.uk/article/1
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The phrase “toxic materials or harmful physical agents” in § 6(b)(5)’s first 
sentence was not intended to limit its fourth sentence, and the reason for 
inserting the phrase in the first sentence reveals this intention.151  The 
Senate committee bill would have required OSHA to adopt both health 
and safety standards that “most adequately and feasibly assures . . . that no 
employee will suffer any impairment of health or functional capacity, or 
diminished life expectancy.”152  Senator Dominick objected that it would 
require “a utopia free from any hazards”153 and “close every business in this 
nation.”154  He, therefore, introduced an amendment to delete § 6(b)(5)’s 
first sentence and change the second and third sentences, but not the 
fourth.155  Later, after consulting the Senate committee’s chairman (Senator 
Williams of New Jersey) and ranking minority member (Senator Javits of 
New York), Senator Dominick proposed an agreed156 substitute 
amendment.157  The amendment inserted the phrase “dealing with toxic 
materials or harmful physical agents” into the first sentence and slightly 
revised the second sentence.158  The reason he gave for the substitute 
 

282335/sawstop-makes-for-safer-woodworking/ (developed from “experiments” and 
principles of “physics”); see also Safety Standard Addressing Blade-Contact Injuries on Table 
Saws, 82 Fed. Reg. 22,190 (May 12, 2017) (proposed rule); U.S. Patent No. 7,350,444, at [7] 
(filed Aug. 13, 2001); PAUL ANTHONY, TAUNTON’S COMPLETE ILLUSTRATED GUIDE TO 

TABLESAWS 79 (2009). 
151. OSH Act, Pub. L. No. 91-596, § 6(b)(5), 84 Stat. 1590, 1594 (1970). 
152. S. 2193, 91st Cong. § 6(b)(5) (1970), as reported to the floor by S. REP. NO. 91-1282, at 

29 (1970), reprinted in LEG. HIST., supra note 104, at 204, 242.  The bill would have required 
OSHA to  

set the standard which most adequately and feasibly assures, on the basis of the best 
available evidence, that no employee will suffer any impairment of health or 
functional capacity, or diminished life expectancy even if such employee has regular 
exposure to the hazard dealt with by such standard for the period of his working life.  

LEG. HIST., supra note 104, at 242. 
153. LEG. HIST., supra note 104, at 480–81; see also id. at 345.  Senator Javits had 

similarly objected that such a broadly-phrase duty “might be interpreted to require absolute 
health and safety in all cases.”  S. REP. NO. 91-1282, at 58 (individual views of Mr. Javits); 
LEG. HIST., supra note 104, at 197. 

154. LEG. HIST., supra note 104, at 367. 
155. Id. at 365 (introducing Amendment No. 1054 (Oct. 13, 1970) to S. 2193). 
156. Id. at 503. 
157. Id. at 502. 
158. Id. (describing substitute amendment).  The changes proposed there were as 

follows (sentence number added in square brackets): 
[1] The Secretary, in promulgating standards dealing with toxic materials or harmful 
physical agents under this subsection, shall set the standard which most adequately 
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amendment had nothing to do with the third or fourth sentences.  It was 
solely to limit the employer’s duty to assure no employee harm over a 
working lifetime to exposure to “toxic materials or physical agents” and to 
require only “steps as are feasible and practical.”159  The slight revision of 
the second sentence (from “such standards” to “standards under this 
subsection”) seems aimed at retaining its application to all standards if the 
word “subsection” is understood as referring to paragraph (b) of § 6; 
otherwise, the inserted phrase “under this subsection” would be 
superfluous.  And that is exactly how the Senate report had already 
characterized the last two sentences of § 6(b)(5)—that is, as applying to 
standards adopted under “section 6(b).”160 

Moreover, the overbroad statements in Auto Workers rested on that 
court’s view that, because § 6(b)(5) is ambiguous, it would defer under 
Chevron161 to what was perceived as OSHA’s litigation position that § 6(b)(5) 
applies only to health standards.162  But the Court was likely misled on this 
point; at least with respect to § 6(b)(5)’s last sentence and its applicability to 
safety standards, the Court appears to have deferred to a misunderstood 
agency position.  Even after the Auto Workers decision, OSHA explicitly 
applied that sentence in a safety rulemaking and discussed the decision in 
detail.163  Thus, the preamble to the Permit-Required Confined Spaces 
Standard,164 which OSHA called a safety standard,165 states that “it is 

 

assures, to the extent feasible and feasibly assures, on the basis of the best available 
evidence, that no employee will suffer any material impairment of health or 
functional capacity, or diminished life expectancy even if such employee has regular 
exposure to the hazard dealt with by such standard for the period of his working life.  
[2] Development of such standards under this subsection shall be based upon 
research, demonstrations, experiments, and such other information as may be 
appropriate.  [3] In addition to the attainment of the highest degree of health and 
safety protection for the employee, other considerations shall be the latest available 
scientific data in the field, the feasibility of the standards, and experience gained 
under this and other health and safety laws.  [4] Whenever practicable, the standard 
promulgated shall be expressed in terms of objective criteria and of the performance 
desired. 

Id. 
159. Id. (explaining reasons). 
160. S. REP. NO. 91-1282, at 7 (1970); LEG. HIST., supra note 104, at 147. 
161. Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984). 
162. Int’l Union, United Auto., Aerospace & Agric. Implement Workers of Am. v. 

OSHA (Auto Workers), 938 F.2d 1310, 1315 (D.C. Cir. 1991). 
163. Permit-Required Confined Spaces, 58 Fed. Reg. 4,462, 4,511 (Jan. 14, 1993). 
164. Permit-Required Confined Spaces, 29 C.F.R. § 1910.146 (1993). 
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OSHA’s policy, as set out in section 6(b)(5) of the OSH Act to state safety and 
health standards in terms of performance desired wherever possible.”166  
Even in the rulemaking for the Lockout Standard,167 OSHA applied the last 
sentence of § 6(b)(5).168  And inasmuch as Chevron may be sharply limited,169 
ignored,170 or, as urged by some Justices, overruled,171 the applicability of the 
last sentence might well be revisited de novo in the future. 

A post-decision order by the Fifth Circuit’s decision in National Grain172 

 

165. 58 Fed. Reg. at 4,540. 
166. Id. at 4,511. 
167. Control of Hazardous Energy (Lockout/Tagout), 29 C.F.R. § 1910.147 (2022). 
168. Control of Hazardous Energy Sources (Lockout/Tagout), 54 Fed. Reg. 36,644, 

36,659 (Sept. 1, 1989) (noting § 6(b)(5) requirement that the standard be “expressed in terms 
of objective criteria”). 

169. As occurred in United States v. Mead Corp., 533 U.S. 218 (2001) (holding that an 
agency’s interpretation of a statute found in a guidance document does not have the force of 
law that is necessary to invoke Chevron deference and should instead be entitled to only 
limited deference under Skidmore v. Swift, 323 U.S. 134 (1944)); see also Brief of Amici Curiae 
Administrative and Federal Regulatory Law Professors in Support of Respondents at 3–5, 
Loper Bright Enters. v. Raimondo, 143 S. Ct. 2429 (2023) (No. 22-451) (suggesting limiting 
Chevron not by overruling it, but by returning it to its more modest original meaning). 

170. The last Supreme Court merits opinion that discussed Chevron was at least six years 
ago.  See Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 224 (2016) (discussing whether 
Chevron deference was warranted in a case involving a provision of the Fair Labor Standards 
Act). 

171. See Kisor v. Wilkie, 139 S. Ct. 2400, 2446 n.114 (2019) (Gorsuch, J., joined by 
Thomas, J. & joined in part by Kavanaugh & Alito, JJ., concurring) (“[T]here are serious 
questions . . . about whether [the Chevron] doctrine comports with the APA and the 
Constitution.”); Baldwin v. United States, 140 S. Ct. 690, 691 (2020) (Thomas, J., dissenting 
from denial of certiorari) (“Chevron is in serious tension with the Constitution, the APA, and 
over 100 years of judicial decisions.”); BNSF Ry. Co. v. Loos, 139 S. Ct. 893, 908 (2019) 
(Gorsuch, J., joined by Thomas, J., dissenting) (“[T]he Chevron doctrine, if it retains any 
force . . . .”); Pereira v. Sessions, 138 S. Ct. 2105, 2121 (2018) (Alito, J., dissenting) 
(characterizing Chevron as “now increasingly maligned,” and the Court is “simply ignoring” that 
view); Pereira, 138 S. Ct. at 2121 (Kennedy, J., concurring) (“[I]t seems necessary and 
appropriate to reconsider . . . the premises that underlie Chevron . . . .”).  In Gutierrez-Brizuela v. 
Lynch, then-Judge Gorsuch suggests in a concurring opinion: “Maybe the time has come to face 
the behemoth.”  834 F.3d 1142, 1149 (10th Cir. 2016).  That time may soon be upon us.  See 
Loper Bright Enters. v. Raimondo, 45 F.4th 359 (D.C. Cir. 2022), cert. granted, 143 S. Ct. 2429 
(2023) (Mem.) (granting certiorari to determine whether Chevron should be overruled). 

172. Nat’l Grain & Feed Ass’n v. OSHA, 866 F.2d 717, 729–33 (5th Cir. 1989) 
(remanding an OSHA standard for clean-up requirements of grain handling facilities for 
further consideration of the economic feasibility and scope of the regulation).   
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also contains isolated expressions suggesting that all of § 6(b)(5) applies only 
to health standards.  But a reading of the decision and the order together 
indicates otherwise.  The case presented the same question as Auto Workers, 
though it involved OSHA’s grain dust standard.173  As in Auto Workers, the 
issue involved the meaning of the first, not the fourth sentence.  The 
opinion quoted only the first and third sentences of the provision,174 said 
nothing about the fourth sentence, did not address whether all of § 6(b)(5) 
applied only to health standards, and was careful to use such limiting 
phrases as “section 6(b)(5)’s feasibility mandate,” “the first sentence of 
section 6(b)(5),” or “[t]he feasibility requirement contained in section 
6(b)(5)’s first sentence.”175  In dictum in an order on a petition for 
rehearing, however, the Court characterized OSHA as arguing that the 
original panel opinion “incorrectly holds that section 6(b)(5) . . . applies to 
safety standards” and stated that it agreed that “section 6(b)(5) does not 
apply” to safety standards.176  This broader usage in an order rather than 
an opinion should not be seen as a retreat from the more careful 
characterizations in the panel’s opinion but as a short-hand reference to the 
feasibility requirement in § 6(b)(5)’s first sentence. 

There are also expressions by the Supreme Court in the Benzene Case177 
that appear on first glance to state that all of § 6(b)(5) applies only to health 
standards.  For example, the Court stated, “Where toxic materials or 
harmful physical agents are concerned, a standard must also comply with 
§ 6(b)(5) . . . .”178  But the Court expressly stated that it did not hold that all 
of § 6(b)(5) applied only to health standards.179  When it quoted § 6(b)(5), the 
Court not only omitted its fourth sentence,180 but then immediately 
appended a footnote explaining that “[t]here is no need for us to decide” 
whether “[t]he second and third sentences of this section . . . may apply to 
all health and safety standards.”181  The dissenting opinion expressly 
 

173. Id. at 720; see Grain Handling Facilities, 29 C.F.R. § 1910.272 (2022). 
174. Nat’l Grain, 866 F.2d at 728. 
175. Id. at 728, 730–31. 
176. Id. at 740. 
177. Indus. Union Dep’t v. Am. Petrol. Inst. (Benzene Case), 448 U.S. 607, 614–15 

(1980) (affirming a Fifth Circuit decision that the OSH Act “requires the Secretary to find, 
as a threshold matter, that the toxic substance in question poses a significant health risk in 
the workplace and that a new, [more restrictive] standard is therefore ‘reasonably necessary 
or appropriate to provide safe or healthful employment and places of employment.’”). 

178. Id. at 612. 
179. Id. at 612 n.1. 
180. Id. at 612. 
181. Id. at 612 n.1. (“The second and third sentences of this section, which impose 
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characterized “[t]he remainder of” § 6(b)(5) as “applicable to all safety and 
health standards.”182  In sum, the Benzene Case left open the applicability 
of the fourth sentence to safety standards. 

This Article, therefore, treats the fourth sentence of § 6(b)(5) as 
applicable to safety standards. 

IV. EARLY EFFORTS AT REFORM OF OSHA STANDARDS, THE 1976 
PRESIDENTIAL TASK FORCE REPORT AND THE 1987 ACUS REPORT 

Soon after OSHA began enforcing the OSH Act, a problem came to light: 
The statute had required OSHA to adopt en masse scores of “national 
consensus standard[s]”183—standards adopted under consensus-reaching 
procedures by private organizations such as the American National 
Standards Institute and the National Fire Protection Association.184  OSH 
Act § 6(a) states that OSHA “shall” adopt “any national consensus 
standard.”185  After OSHA adopted and began to enforce those standards, 
the business community began complaining publicly and to congressional 
committees that the national consensus standards were, among other things, 
“unnecessarily specific”186 and thus imposed unjustifiable compliance costs.187  
The vast majority of the standards at which complaints were leveled were 
specification standards, not performance standards.188  It was soon found that 
the standards had rarely been drafted to be legally enforceable, were unduly 
restrictive, were often ambiguous, and were sometimes directed at matters 
other than employee safety or health.189  Such complaints were reflected in 

 

feasibility limits on the Secretary and allow him to take into account the best available 
evidence in developing standards, may apply to all health and safety standards.”)   

182. Id. at 694 (Marshall, J., dissenting).   
183. 29 U.S.C. § 655(a). 
184. See S. REP. NO. 91-1282, at 5–6 (1970) (pointing specially to these organizations), 

reprinted in LEG. HIST., supra note 104, at 141, 146. 
185. 29 U.S.C. § 655(a). 
186. BENJAMIN W. MINTZ, OSHA: HISTORY, LAW, AND POLICY 45 (1984).  Professor 

Mintz was the first Associate Solicitor for Occupational Safety and Health in the Office of 
the Solicitor of Labor.  He was for many years a Professor at The Catholic University of 
America Columbus School of Law.  

187. See the excellent discussion in MINTZ, supra note 186, at 41–46. 
188. See id. 
189. See generally Robert D. Moran, Occupational Safety and Health Standards as Federal Law: The 

Hazards of Haste, 15 WM. & MARY L. REV. 777 (1974) (noting that these standards were frequently 
unenforceable or otherwise inadequate to promote employee safety).  Mr. Moran was the first 
chairman of the Occupational Safety and Health Review Commission.  See Agency Chairmen and 
Commissioners, OCCUPATIONAL SAFETY & HEALTH REV. COMM’N, https://www.oshrc.gov/
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President Ronald Reagan’s view that “‘OSHA’ is a four-letter word that’s 
giving businessmen fits.”190 

Unnecessarily specific specification standards were a major impetus for 
the drive to rid OSHA of what some called “Mickey Mouse” regulations191 
and helped fuel a “Stop OSHA” campaign.192  One iconic example of such 
a “Mickey Mouse” regulation is the proposed May 1978 OSHA Field 
Sanitation Regulation for agricultural workers, on the basis of which 
Republicans claimed (not necessarily with foundation) that cowboys had to 
carry a porta-potty to roundup.193 

OSHA’s Response.  OSHA responded to the complaints by starting a 
process to review its standards.194  Among the points on which OSHA 
invited public comment was whether it should use performance or 
specification standards: 

Specification or design versus level of performance provisions.  Comment has been 
generated concerning the performance versus the design or specification type of 
standard.  Many have alleged that OSHA’s present safety standards are too design-
oriented, and that the design requirements are not always necessary for employee 
protection.  Additionally, it is said that design standards tend to become obsolete 
quickly and thus are a potential road-block in the way of the growth of new 
technology.  On the other hand, some have stated that performance standards are too 
general or vague and do not afford sufficient guidance to employers as to what they 
must do in order to achieve compliance with the standard.195 

The 1977 Presidential Task Force Report.  At about the same time in 1976, 
President Gerald Ford appointed a task force to study the problem and 

 

about/agency-chairmen-and-commissioners/ (last visited Feb. 1, 2024). 
190. Ronald Reagan, There is No Relief in Sight, AMHERST NEWS-TIMES, Aug. 7, 1975, at 

2, https://ohiomemory.org/digital/collection/p15005coll31/id/39158. 
191. Marshall Lee Miller, Occupational Safety and Health Act, in OCCUPATIONAL SAFETY 

AND HEALTH LAW HANDBOOK 1, 10 (Bailey et al. eds., 2d ed. 2008) (“Almost all of the so-
called Mickey Mouse standards were safety regulations, such as the requirements that fire 
extinguishers be attached to the wall exactly so many inches above the floor.”). 

192. CHARLES NOBLE, LIBERALISM AT WORK: THE RISE AND FALL OF OSHA 103 
(1986) (noting the U.S. Chamber of Commerce “organized a Stop OSHA campaign to 
coordinate business opposition to the agency in Congress”).  

193. Republican Malcolm Wallop won his Wyoming Senate seat decrying this claimed 
OSHA overreach.  LIZA J. NICHOLAS, BECOMING WESTERN: STORIES OF CULTURE AND 

IDENTITY IN THE COWBOY STATE 126–127 (2006); see also Peter Milius, OSHA: A 4-Letter 
Word, WASH. POST (Feb. 12, 1977), https://www.washingtonpost.com/archive/politics/
1977/02/12/osha-a-4-letter-word/7f8aa6f1-f1f2-4a41-8afc-c0fa1bf64f07/.  

194. Safety Standards: New Procedure for Revision, 41 Fed. Reg. 17,100 (Apr. 23, 
1976). 

195. Id. at 17,101. 
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recommend solutions.196  The task force “attempt[ed] to develop a model 
approach to safety standards” to, inter alia, “alleviat[e] the difficulties derived 
from the complex, detailed, but narrowly prescribed, current standards.”197   

Although the presidential task force devoted much discussion to the merits 
and drawbacks of both performance and specification standards, it 
recommended that OSHA adopt the performance standard approach.198  
One of its principal observations was this: “The key to using a performance 
standard . . . is to design the standard so that compliance with it can be 
objectively measured.  Only in that way can employers and employees know 
what the obligations are before an accident occurs.”199  The task force urged 
that standards be written so that the employer’s “compliance . . . is 
objectively measurable”200 and noted that, “[i]f properly phrased, employees 
can readily determine whether their employer is complying.”201 

OSHA’s responses to the presidential task force report discussed the 
recommendation that OSHA prefer performance standards when regulating 
machine safety, but nowhere in its combined nine pages of discussion did it 
use the word “objective” or mention the recommendation that performance 
criteria be “objective.”202   

The 1980 Report of the United States Regulatory Council.  In 1978, President 
Jimmy Carter established the United States Regulatory Council “to improve 
coordination of Federal regulatory activities and encourage more effective 
management of the regulatory process.”203  In 1980, the Council authored a 
report praising performance standards as “permit[ting] more freedom of 
action to regulated concerns, reducing compliance costs and providing more 
freedom to discover new and more efficient compliance technologies.”204  

 

196. President Gerald R. Ford, Foreword to REPORT OF THE PRESIDENTIAL TASK 

FORCE, OSHA SAFETY REGULATION (Paul MacAvoy ed. 1977) [hereinafter PRESIDENTIAL 

TASK FORCE REPORT]. 
197. Paul W. MacAvoy, Preface to PRESIDENTIAL TASK FORCE REPORT, supra note 196. 
198. PRESIDENTIAL TASK FORCE REPORT, supra note 196, at 31–32. 
199. Id. at 19. 
200. Id. at 20. 
201. Id. at 19. 
202. Machinery and Machine Guarding, Request for Information and Notice of Public 

Meetings, 42 Fed. Reg. 1,742, 1,742–46 (Jan. 7, 1977); Machinery and Machine Guarding, 
Request for Information on Technical Issues, 42 Fed. Reg. 1,806, 1,806–09 (Jan. 7, 1977). 

203. U.S. REGUL. COUNCIL, REGULATORY REFORM HIGHLIGHTS: AN INVENTORY OF 

INITIATIVE, 1978–80 (1980) (unpaginated introduction).  A later report of the Council 
reinforced this view.  U.S. REGUL. COUNCIL, PROJECT ON ALTERNATIVE REGULATORY 

APPROACHES, PERFORMANCE STANDARDS 4–8 (1981). 
204. PROGRESS REPORT, supra note 31, at 4. 



ALR 76.1_BREGER.DOCX (DO NOT DELETE) 2/22/24  2:32 PM 

122 ADMINISTRATIVE LAW REVIEW [76:1 

Unfortunately, the report erroneously described performance standards, 
stating that they “involve regulating according to general performance 
criteria . . . .”205  The error is in the use of the word “general.”206  The report 
then stated that OSHA “has begun a sweeping program to systematically 
replace its existing design-specific occupational safety standards with 
performance standards.”207 

The 1987 Administrative Conference of the United States Recommendation.  In 1987, 
the Administrative Conference of the United States (ACUS) issued its 
Recommendation 87-10.208  Among its recommendations were that “OSHA 
should generally use performance standards (i.e., standards that prescribe the 
regulatory result to be achieved) whenever they will provide equivalent 
protection as that provided by design standards (i.e., standards that prescribe a 
specific technology or precise procedure for compliance).”209  ACUS then 
added that, “In deciding which type of standard to employ, OSHA also should 
consider whether the standard can be readily understood and monitored and 
whether it may lower industry compliance costs.”210  As we observe in Part VI 
below, however, the question whether OSHA standards “can be readily 
understood” should not arise if OSHA followed the requirement of OSH Act 
§ 6(b)(5) that performance standards use “objective” criteria.211   

Circulars by the Office of Management and Budget.  The OMB under President 
George W. Bush issued Circular A-4 to state “best practices” for regulatory 
agencies.212  It explicitly endorsed performance standards, stating: 

Performance standards . . . are generally superior to engineering or design standards 
because performance standards give the regulated parties the flexibility to achieve 
regulatory objectives in the most cost-effective way.  In general, you should take into 
account both the cost savings to the regulated parties of the greater flexibility and the 
costs of assuring compliance through monitoring or some other means.213 

A 2016 circular again preferred performance standards.214 
 

205. Id. (emphasis added). 
206. See infra text accompanying note 304. 
207. PROGRESS REPORT, supra note 31, at 4. 
208. ACUS Recommendation 87-10, Regulation by the Occupational Safety and 

Health Administration, 52 Fed. Reg. 49,147 (Dec. 30, 1987).   
209. Id. at 49,147–48. 
210. Id. at 49,148. 
211. See infra Part VI. 
212. OFF. OF MGMT. & BUDGET, EXEC. OFF. OF THE PRESIDENT, CIRCULAR A-4, 

REGULATORY ANALYSIS 1 (2003), www.whitehouse.gov/wp-content/uploads/legacy_drupal
_files/omb/circulars/A4/a-4.pdf. 

213. Id. at 8. 
214. OFF. OF MGMT. & BUDGET, EXEC. OFF. OF THE PRESIDENT, CIRCULAR A-119, 

FEDERAL PARTICIPATION IN THE DEVELOPMENT AND USE OF VOLUNTARY CONSENSUS 
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V. HOW OSHA HAS IGNORED THE REQUIREMENT FOR “OBJECTIVE” 
CRITERIA IN SO-CALLED “PERFORMANCE” STANDARDS 

This Article now discusses how OSHA has neither followed the 
requirement of § 6(b)(5) that performance standards use “objective” criteria 
nor heeded the admonition of the presidential task force that, unless 
standards use objective measures of performance, employers will not know 
what their obligations are.  As discussed below, the importance of the word 
“objective” has been overlooked by OSHA, adjudicators, and legal 
commentators.  This Section of this Article describes several commonly 
cited OSHA standards that OSHA explicitly touted in their text or 
preambles as being “performance” standards that would give employers 
“flexibility” in compliance but that, because they lack objective 
performance criteria, do not meet § 6(b)(5).215   

A. The Laboratory Standard 

OSHA’s Laboratory Standard216 was explicitly adopted as a health 
standard.217  OSHA also stated that it was a performance standard.218  The 
difficulty with OSHA’s statement is that, as discussed below and contrary to 
OSH Act § 6(b)(5), the standard’s “performance” provisions prescribe no 
objective measure by which an employer can know if said provisions have 
been met.  Two examples are as follows: 

The central provision of the Laboratory Standard is the requirement for 
a written chemical hygiene plan, which OSHA stated used a “performance 
approach.”219  For this reason, OSHA declined to prescribe a rule for 
determining whether a chemical hygiene plan “would be required for each 
 

STANDARDS AND IN CONFORMITY ASSESSMENT ACTIVITIES 20 (2016), https://www.white
house.gov/wp-content/uploads/2020/07/revised_circular_a-119_as_of_1_22.pdf (“[Y]our 
agency should give preference to performance standards where feasible and appropriate.”).  

215. A question may be raised as to the quantity and type of evidence that would be 
needed to support OSHA’s prescription of a performance criterion.  That question is outside 
the scope of this Article. 

216. Occupational Exposure to Hazardous Chemicals in Laboratories, 29 C.F.R. 
§ 1910.1450 (2022). 

217. Occupational Exposures to Hazardous Chemicals in Laboratories, 55 Fed. Reg. 
3,300, 3,301 (Jan. 31, 1990) (stating that the Laboratory Standard dealt “with toxic materials 
or harmful physical agents” within the meaning of the first sentence of OSH Act § 6(b)(5)). 

218. Id. at 3,312 (“[T]he diversity of laboratory operations would best be addressed by 
using a performance approach in which appropriate work practices and procedures are 
determined by the employer . . . .”). 

219. Id. at 3,312. 
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individual laboratory in establishments with many separate laboratory 
operations or whether a single, facility-specific plan would suffice.”220  
OSHA stated that this was one of the matters in which the standard 
“generally leaves the particular details to the employer’s discretion.”221   

Paragraph (e)(3)(iii) of the Laboratory Standard requires that the chemical 
hygiene plan include “[a] requirement that fume hoods and other protective 
equipment are functioning properly and specific measures that shall be taken to 
ensure proper and adequate performance of such equipment . . . .”222  OSHA 
stated that it thereby adopted “the performance approach which allows the 
employer to determine the appropriate face velocities.”223  But, the standard 
sets out no method, formula, or algorithm by which the employer can 
determine what those “measures” are to be or whether they are “adequate.”224   

OSHA explained in the preamble that the matter is too complex for 
legal prescription225—a judgment that § 6(b)(5) explicitly permits OSHA to 
make.226  But the questions may then be raised whether OSHA should have 
adopted a specification standard instead and, if not, whether OSHA may 
freely cite an employer if it were to disagree with the employer’s exercise of 
“discretion.”  In the latter case, OSHA should be permitted to cite an 
employer for failing to state “specific measures” for hood maintenance but 
not be permitted to cite an employer for prescribing the wrong measures.  
Otherwise, OSHA’s assertions that the standard is a “performance” 
standard that gives the employer “discretion” would be illusory.227 

 

220. Id. at 3,317. 
221. See id. (stating that, aside from the specific elements required by each chemical hygiene 

plan (CHP), OSHA believes that whether each laboratory in facilities with many separate 
laboratory operations must each have a separate CHP or whether a single, facility-specific CHP 
would suffice “be decided locally by the facilities covered” due to the “diversity in laboratory 
operations.”).  The final standard specifies certain elements that must be addressed by the CHP 
but generally leaves the particular details to the employer’s discretion.  See id. at 3,329. 

222. 29 C.F.R. § 1910.1450(e)(3)(iii) (2022). 
223. 55 Fed. Reg. at 3,318. 
224. Id. (explaining that OHSA requires employers to include measures in their CHP to 

ensure that fume hoods and other protective equipment is adequate in protecting employee 
health but does not offer any specific standards to follow). 

225. See id. (stating that OSHA did not set out final standards due to the “considerable 
debate” over optimum velocities because of the variations in hood design and methods of 
operation). 

226. OSH Act, Pub. L. No. 91-596, § 6(b)(5), 84 Stat. 1593, 1593–94 (1970) (providing 
that the standards for dealing with toxic materials are set by the Secretary using the “best 
available evidence” to ensure the safety of employees). 

227. The Securities and Exchange Commission (SEC) and Federal Energy Regulatory 
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B. Health “Performance” Standards Substituting “Reasonable” for Objective Criteria 

Some health standards have requirements that OSHA has characterized, 
sometimes in the standard itself, as “performance” requirements.  Instead of 
setting out objective performance criteria for employers to meet, however, 
the standards require that employers take “reasonable” steps.  For example: 

OSHA’s asbestos standard228 requires in paragraph (d)(3) that post-initial 
monitoring of a workplace for airborne asbestos levels “be of such frequency 
and pattern as to represent with reasonable accuracy the levels of exposure of 
the employees.”229  OSHA characterized the provision as requiring the 
employer to sample “based on performance criteria.”230 

OSHA’s cotton dust standard231 requires in paragraph (e)(4) “that 
measurements of the effectiveness of mechanical ventilation equipment be 
 

Commission (FERC) approaches to performance standards are slightly more nuanced.  
Since the 1940s the SEC has enforced a bar against securities fraud under its Rule 10b-5: 17 
CFR § 240.10b-5, states that  

[i]t shall be unlawful for any person . . . (a) [t]o employ any device, scheme, or artifice 
to defraud, (b) [t]o make any untrue statement of a material fact or to omit to state a 
material fact . . . or (c) [t]o engage in any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon any person, in connection with 
the purchase or sale of any security.  

17 C.F.R. § 240.10b-5 (2022).  In adopting its own set of rules against “market 
manipulation” under 2005 amendments to the Federal Power Act and Natural Gas Act, 
FERC has stated that it would rely on SEC enforcement precedent in analogous cases.  See 
FED. ENERGY REGUL. COMM’N, STAFF WHITE PAPER ON ANTI-MARKET MANIPULATION 

ENFORCEMENT EFFORTS TEN YEARS AFTER EPACT 2005 (2016), 
https://www.ferc.gov/sites/default/files/2020-05/marketmanipulationwhitepaper.pdf.  
Giving employers discretion is not the same as giving them unfettered discretion.  
Enforcement officials might look at a particular safety measure and conclude that it does not 
protect workplace safety.  As long as its enforcement decisions are not arbitrary and 
inconsistent, the fact that the test is applied on a case-by-case basis does not itself seem to be 
problematic.  In the SEC context, giving it power to prevent fraud and deceit necessarily 
gives it the power to police new, but problematic practices.  FERC relied on SEC rules on 
market manipulation to adopt its own similar rules.  See Prohibition of Energy Market 
Manipulation, Order No. 670, 114 FERC ¶ 61,047 at 5–6, reh’g denied, 114 FERC ¶ 61,300 
(2006); see also 18 C.F.R. Part 1c (2016).  Compare language of 16 U.S.C. § 824(v) (2012) 
(Federal Power Act as amended by Energy Policy Act of 2005, Pub. L. No. 109-58), with 15 
U.S.C. § 78j(b) (2012) (from Securities and Exchange Act). 

228. Asbestos, 29 C.F.R. § 1910.1001 (2022). 
229. Id. § 1910.1001(d)(3) (emphasis added).   
230. Occupational Exposure to Asbestos, Tremolite, Anthophyllite, and Actinolite, 51 

Fed. Reg. 22,612, 22,684 (June 20, 1986). 
231. Cotton dust, 29 C.F.R. § 1910.1043 (2022). 
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made at reasonable intervals.”232  OSHA characterized the provision as 
“performance-oriented.”233  The previous version of the provision required 
that equipment effectiveness “be checked every six months and within five 
days after a production change.”234  In revising the standard, OSHA quoted 
with approval an industry comment that “no ‘hard and fast’ rule could be 
established for the variety of circumstances found in the industry” and 
concluded that “it was more appropriate to leave the exact frequency of such 
checks to the professional judgment of the plant engineer . . . .”235   

Inasmuch as “reasonable” is not an objective criterion,236 such 
provisions do not meet the requirement for performance standards in 
OSH Act § 6(b)(5). 

C. The Lockout Standard 

The history of the Lockout Standard supplies a good example of how 
OSHA promises that a “performance” standard would afford employers 
“flexibility” in compliance.237  The Lockout Standard seeks to prevent 
employees from being injured by the unexpected startup of a machine 
while servicing it.238 

1. The Lockout Standard, Its Preambles, and OSHA’s Compliance Directives 

The Lockout Standard states in its opening paragraph that it “establishes 
minimum performance requirements.”239  As shown below, many statements 

 

232. Id. § 1910.1043(e)(4). 
233. Occupational Exposure to Cotton Dust, 50 Fed. Reg. 51,120, 51,152–53 (Dec. 13, 

1985) (concluding that reasonable intervals requirement is consistent with a performance 
standard). 

234. Id. (discussing the 1978 cotton dust standard, as compared to the 2022 standard). 
235. Id.  
236. See, e.g., Belle Maer Harbor v. Charter Twp. of Harrison, 170 F.3d 553, 558–59 

(6th Cir. 1999) (stating that a “reasonable” standard is “susceptible to a myriad of 
interpretations”); Del A. v. Roemer, 777 F. Supp. 1297, 1308 (E.D. La. 1991) (“[T]he 
‘reasonable efforts’ provision is vague and unenforceable.”). 

237. The Control of Hazardous Energy (Lockout/Tagout), 29 C.F.R. § 1910.147 
(2022).  The lockout-tagout standard was extensively litigated on grounds unrelated to the 
concerns of this paper.  See, e.g., Int’l Union, United Auto., Aerospace & Agric. Implement 
Workers of Am. v. OSHA (Auto Workers), 938 F.2d 1310 (D.C. Cir. 1991), contested with 
motions for remand and vacatur, 976 F.2d 749 (D.C. Cir. 1992), and ultimately decided that 
OSHA’s rulemaking was within its discretionary authority, 37 F.3d 665 (D.C. Cir. 1994). 

238. See § 1910.147(a)(1)(i). 
239. Id. 
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in the preambles to the standard’s proposed and final versions characterize it 
as a “performance” standard that would afford employers “flexibility.”240  
Although some of these preamble statements characterized particular 
provisions as performance standards,241 many so characterized the 
standard as a whole. 

Thus, the preamble to the standard’s proposed version stated that it 
“does not contain specifications which must be followed in all 
circumstances, but, rather, provides flexibility for each employer to 
develop a program and procedure which meets the needs of the particular 
workplace.”242  “The employer would be given considerable flexibility in 
developing a control program, and such a program would be evaluated by 
OSHA compliance officers to determine whether it meets all the criteria 
in this standard.”243 

The preamble to the final standard repeated the theme: “The standard is 
written in performance-oriented language, providing considerable flexibility 
for employers to tailor their energy control programs and procedures to their 
particular circumstances and working conditions.”244  “The advantage of 
writing this OSHA standard in performance language is to allow flexibility of 
compliance for all systems in which hazardous energy is or may be 
present.”245  OSHA even devoted an entire preamble section to the question 
of whether OSHA “[s]hould . . . state the requirements of this final standard 
in performance language,”246 calling the performance language a “[m]ajor” 
issue.247  The section discusses the pros and cons of performance language, 
cites the last section of OSH Act § 6(b)(5), and ends with the statement, 
“OSHA has decided to retain the performance language in this final 
standard.”248  Shortly after the standard was adopted, OSHA issued a 
compliance directive stating that “[t]he standard incorporates performance 

 

240. See infra notes 242–245 and accompanying text. 
241. For examples, see infra note 266. 
242. The Control of Hazardous Energy Sources (Lockout/Tagout), 53 Fed. Reg. 

15,496, 15,504 (proposed Apr. 29, 1988). 
243. Id. at 15,512. 
244. Control of Hazardous Energy Sources (Lockout/Tagout), 54 Fed. Reg. 36,644, 

36,656 (Sept. 1, 1989) (final rule); see also id. at 36,686 (stating “because this standard is 
written in general, performance-oriented terms . . . .”). 

245. Id. at 36,659. 
246. Id. 
247. Id. at 36,654. 
248. Id. at 36,659. 
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requirements which allow employers flexibility in developing lockout/tagout 
programs suitable for their particular facilities.”249 

2. Do the Lockout Standard’s “Performance” Provisions Comply With § 6(b)(5)? 

Despite all the above statements, it is difficult to find any “performance” 
requirement that meets OSH Act § 6(b)(5) in the Lockout Standard.   

Take the standard’s training requirements.  Section 1910.147(c)(7)(i)(A) 
of OSHA regulations states: “Each authorized employee shall receive 
training in the recognition of applicable hazardous energy sources, the type 
and magnitude of the energy available in the workplace, and the methods 
and means necessary for energy isolation and control.”250  The preamble 
touted this particular provision as “performance oriented, thereby 
providing the employer with considerable flexibility in how the training 
should be conducted.”251  But because the provision uses words that call for 
subjective judgments, such as “training,” “recognition,” “hazardous,” 
“magnitude,” “necessary,” and “control,” it does not meet § 6(b)(5).252 

3. Where Is the Flexibility in the Lockout Standard? 

The training provision of the Lockout Standard also provides employers 
with no “flexibility” worthy of the name.   

It is true that § 1910.147(c)(7)(i)(A) does not tie the employer’s hands in 
choosing, for example, how the training is to be conducted.253  In that sense, 

 

249. OCCUPATIONAL SAFETY & HEALTH ADMIN., STD 01-05-019, 29 CFR 1910.147, 
THE CONTROL OF HAZARDOUS ENERGY (LOCKOUT/TAGOUT)—INSPECTION PROCEDURES 

AND INTERPRETIVE GUIDANCE ¶ H (1990). 
250. The Control of Hazardous Energy (Lockout/Tagout), 29 C.F.R. 

§ 1910.147(c)(7)(i)(A) (2021). 
251. 54 Fed. Reg. at 36,674.  “As it is the case with the other provisions of this generic 

rule, OSHA believes that the training program under this standard needs to be performance 
oriented, in order to deal with the wide range of workplaces covered by the standard.”  Id. at 
36,673.   

The training requirements for the different classes or types of employees as they are 
defined in this final standard are performance oriented, thereby providing the 
employer with considerable flexibility in how the training should be conducted.  The 
employer is permitted to use whatever method he/she feels will best accomplish the 
objective of the training.   

Id. at 36,674. 
252. § 1910.147(c)(7)(i)(A). 
253. Id. (stating that “[e]ach authorized employee shall receive training” but not 

specifying how the training is to be conducted). 
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it provides employers initial flexibility in compliance.  But that flexibility is 
ephemeral.  The training provision has so many subjective terms that a 
compliance officer could criticize almost any aspect of training—for example, 
that a hazard was not described clearly enough to permit employee 
“recognition of applicable hazardous energy sources,” that the “magnitude” 
of the available energy was not sufficiently described, or that employees were 
not trained in some method that the compliance officer thought “necessary” 
for lockout.254  The promised flexibility can thus evaporate on an employer’s 
first meeting with an OSHA compliance officer.   

The employer would then be faced with the choice of paying attorneys 
to defend the criticized program or meeting OSHA’s demands that the 
training be altered and that a penalty be paid.  Worse, if the employer were 
to litigate, the administrative law judges and commissioners of the 
independent Occupational Safety and Health Review Commission 
(OSHRC or Commission)255 might well, as they have before, treat all the 
terms of the standard as raising factual questions that they would then 
decide de novo.256  That would effectively transfer the decisionmaking 
power from the employer to the adjudicator. 

Worst of all, OSHA’s attorneys might well argue that the very words 
that create the promised flexibility are ambiguous and that the court must 
therefore defer to OSHA’s liability-imposing interpretation.257  The 
practical effects would be to turn a so-called “performance” standard with 
“flexibility” into an ad hoc specification standard with none, and to further 
transfer the decisionmaking power from the adjudicator to the prosecutor. 

None of that would be possible if a standard met § 6(b)(5).  Such a 
standard would confer flexibility because it would protect the employer in 

 

254. Id. 
255. The Occupational Safety and Health Review Commission (OSHRC or 

“Commission”) is not a part of OSHA or the U.S. Department of Labor (DOL).  It is an 
independent agency in the Executive Branch.  See OSH Act, Pub. L. No. 91-596, § 12(a), 84 
Stat. 1590, 1603–04 (1970) (codified at 29 U.S.C. § 661(a)).  OSHRC was created to provide 
a review authority independent of OSHA itself.  Its other analog in government is the Mine 
Safety Review Commission (MSHRC).  For a specific discussion of OSHRC, see George 
Robert Johnson Jr., The Split-Enforcement Model: Some Conclusions from OSHA and the MSHA 
Experiences, 39 ADMIN. L. REV. 315, 323–40 (1987).  

256. See the discussion of Albemarle Corp., 18 BL OSHC 1730 (No. 93-0848, 1999), 
aff’d in relevant part, 221 F.3d 782 (5th Cir. 2000) infra notes 330–340 and accompanying text. 

257. See Martin v. OSHRC (CF&I Steel), 499 U.S. 144, 157–59 (1991) (stating that 
under the OSH Act, courts defer to OSHA’s interpretations of its standards).  See generally 
Kisor v. Wilkie, 139 S. Ct. 2400, 2423–24 (2019) (holding that, under certain conditions, 
courts should defer to an agency’s interpretation of its own regulations). 
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their choice of compliance methods.  An employer who met a standard’s 
objective performance criterion (such as ninety decibels or 100 parts per 
million (ppm)) would know that they could not be cited for a violation.  The 
employer can thus resist pressure from OSHA to do things differently.  But 
if a standard does not meet § 6(b)(5) because its criteria are subjective, no 
employer can have such confidence.  OSHA’s promises that such standards 
grant employers “flexibility” are, therefore, illusory. 

D. The Process Safety Management Standard 

Another example of a standard that OSHA has said is a “performance” 
standard providing “flexibility” to employers is the Process Safety 
Management Standard (PSM Standard).258  The PSM Standard was 
adopted to prevent “catastrophic” events in chemical plants.259   

Characterizations of the PSM Standard as a Whole as a “Performance” Standard.  
The preambles to the PSM Standard’s proposed260 and final261 versions 
described it as having been “written in general, performance-oriented terms” 
that would give “considerable flexibility” to “employers to use . . . methods of 
compliance . . . appropriate to the working conditions covered by the 
standard.”262  A non-mandatory appendix to the PSM Standard states that 
certain compliance methods “are not the only means of achieving the 
performance goals in the standard.”263  Soon after the PSM Standard was 
adopted, OSHA denied a stay of its effective date on the ground that it gives 
employers “broad latitude to design and implement those systems and 
practices which are calculated to produce a safe workplace.”264  At least one 
OSHA interpretation letter stated that “employers have flexibility in 
complying” with PSM requirements.265  The above statements were not 
 

258. Its formal title is “Process Safety Management of Highly Hazardous Chemicals.”  
29 C.F.R. § 1910.119 (2022). 

259. Id. (purpose provision). 
260. Process Safety Management of Highly Hazardous Chemicals, 55 Fed. Reg. 

29,150, 29,161 (proposed July 17, 1990). 
261. Process Safety Management of Highly Hazardous Chemicals; Explosives and 

Blasting Agents, 57 Fed. Reg. 6,356, 6,403 (Feb. 24, 1992); see also id. at 6,387 (describing the 
final standard as “being performance oriented”). 

262. 55 Fed. Reg. at 29,161 (proposed rule); 57 Fed. Reg. at 6,403 (final rule). 
263. § 1910.119, app. C, entitled “Compliance Guidelines and Recommendations for 

Process Safety Management (Nonmandatory).” 
264. Process Safety Management of Highly Hazardous Chemicals; Explosives and 

Blasting Agents, 57 Fed. Reg. 38,600, 38,606 (Aug. 26, 1992) (denial of stay). 
265. Letter from Richard Fairfax, Dir. of Enf’t Programs, Occupational Safety & 

Health Admin., to Roygene Harmon, Indus. Consultants (Feb. 1, 2005), www.osha.gov/
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made to characterize any particular provision within the PSM Standard but 
to characterize the PSM Standard as a whole. 

Some statements characterized particular provisions of the PSM 
Standard as setting out “performance” requirements.266  None of these 
provisions meet OSH Act § 6(b)(5)’s requirement for “objective” 
performance criteria, however.  These include the following: 

The Choice of Methodology for Process Hazards Analysis (29 C.F.R. 
§ 1910.119(e)(2)).  The PSM Standard requires employers to analyze 
chemical processes to determine what hazards they pose and in what 
circumstances.267  OSHA stated that it was “proposing a performance-
oriented requirement with respect to the process hazard analysis so that the 
employer will have the flexibility to choose the type of analysis that will best 
address a particular process.”268  The preamble to the final version repeated 
the characterization.269  Although the promised flexibility would presumably 
have inhered in the proposed provision’s list of alternative analytical 
methodologies from which the employer could choose,270 the methodologies 
use general terms to elicit subjective judgments and are thus not objective.271  
The final version of the paragraph was even more subjective, for OSHA 
added the requirement that the methodology chosen be “appropriate.”272  
“There is scarcely a word more descriptive of unbridled subjective discretion 
than ‘appropriate.’  It has no objective meaning . . . .”273  It is “one of the 

 

laws-regs/standardinterpretations/2005-02-01-0.  
266. See 29 C.F.R. § 1910.119(e)(2), (f)(4), (j)(4)(iii) (2022). 
267. Id. § 1910.119(e)(1). 
268. Process Safety Management of Highly Hazardous Chemicals, 55 Fed. Reg. 

29,150, 29,154 (July 17, 1990) (describing proposed paragraph (e)(1) (in the final version, 
paragraph (e)(2))).   

269. “OSHA proposed a performance oriented requirement with respect to the process 
hazard analysis so that an employer would have flexibility in choosing the type of analysis 
that would best address a particular process.”  Process Safety Management of Highly 
Hazardous Chemicals; Explosives and Blasting Agents, 57 Fed. Reg. 6,356, 6,376 (Feb. 24, 
1992) (regarding § 1910.119(e)(2)). 

270. 55 Fed. Reg. at 29,164 (proposing § 1910.119(e)(1)(i)–(vi)). 
271. See, e.g., Comparison of Process Hazard Analysis (PHA) Methods, PRIMATECH, INC. 

(2017), www.primatech.com/images/docs/comparison-of-pha-methods.pdf. 
272. 29 C.F.R. § 1910.119(e)(2)(vii) (2022).  
273. Sanjaa v. Sessions, 863 F.3d 1161, 1167 n.5 (9th Cir. 2017); see also Brentwood 

Acad. v. Tenn. Secondary Schs., 13 F. Supp. 2d 670, 693–94 n.27 (M.D. Tenn. 1998) 
(stating that “appropriate” is “essentially meaningless,” “unconstitutionally vague,” confers 
“unbridled discretion,” is “among the most relative terms in the English language,” and 
“permits . . . arbitrary and discriminatory enforcement”), rev’d on other grounds, 180 F.3d 758 
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most wonderful weasel words in the dictionary.”274  The final provision, 
therefore, did not meet OSH Act § 6(b)(5). 

The Frequency of Inspections and Tests (29 C.F.R. § 1910.119(j)(4)(iii)).  How 
often should a pipe in a chemical plant be inspected for corrosion?  In 
proposing that the frequency of equipment inspections and tests be 
“consistent with applicable codes and standards,”275 OSHA stated that 
“This is a performance-oriented requirement to provide the employer with 
the flexibility to choose the frequency which will provide the best assurance 
of equipment integrity.”276  The preamble to the final rule repeated that the 
proposed provision “was a performance-oriented requirement.”277  The 
final version, however, added a duty to be consistent with “good 
engineering practices.”278  The final provision is another example of a so-
called “performance” standard that fails to use an objective performance 
criterion; instead, it uses the criterion “good,” which courts have called 
“highly subjective.”279  Ordinarily, this provision too exemplifies a so-
called “performance” standard that does not meet § 6(b)(5).  However, we 
must also recognize that performance standard terms that appear to be 
 

(6th Cir. 1999), rev’d, 531 U.S. 288 (2001); Kaplowitz v. Lane Cnty., 285 Or. App. 764, 771 
(2017) (discussing whether land use “appropriate” is “obviously a subjective question”). 

274. Cleland v. Bronson Health Care Grp., Inc., 917 F.2d 266, 271 (6th Cir. 1990). 
275. 55 Fed. Reg. at 29,165 (proposing paragraph (j)(3)(iii) of § 1910.119 as follows: 

“The frequency of inspections and tests shall be consistent with applicable codes and 
standards; or, more frequently if determined necessary by prior operating experience.”).  
The final version was paragraph (j)(4)(iii), text set out infra note 278. 

276. 55 Fed. Reg. at 29,156. 
277. Process Safety Management of Highly Hazardous Chemicals; Explosives and 

Blasting Agents, 57 Fed. Reg. 6,356, 6,390–91 (Feb. 24, 1992). 
278. Id. at 6,391.  The final version, in paragraph (j)(4)(iii), reads as follows: “The 

frequency of inspections and tests of process equipment shall be consistent with applicable 
manufacturers’ recommendations and good engineering practices, and more frequently if 
determined to be necessary by prior operating experience.”  Id.  

279. E.g., Cutera Sec. Litig. v. Conners, 610 F.3d 1103, 1111 (9th Cir. 2010) (“good” is 
“vague,” “subjective”); El-Khader v. Monica, 366 F.3d 562, 567 (7th Cir. 2004) (“‘good and 
sufficient cause’ . . . is highly subjective”); Iqbal v. Bryson, 604 F. Supp. 2d 822, 827 (E.D. 
Va. 2009) (“good moral character is highly subjective”); Browne v. Avvo, Inc., 525 F. Supp. 
2d 1249, 1252 (W.D. Wash. 2007) (“good” is “fuzzy,” “subjective”).  Note, however, that in 
FERC practice, electric utilities providers must abide by “good utility practice[s].”  
Promoting Wholesale Competition Through Open Access Non-Discriminatory 
Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and 
Transmitting Utilities, Appendix D, Pro Forma Open Access Transmission Tariff, I.1.14, 61 
Fed. Reg. 21,540, 21,708 (May 10, 1996).  Thus, the open-textured term “good” is 
anchored in ascertainable industry standards and thus sufficiently objective. 
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insufficiently precise can be clarified if read against the context of industry 
custom or industry standards.280 

Safe Work Practices (29 C.F.R. § 1910.119(f)(4)).  The final version of the 
PSM Standard contains a provision for which there was no proposed 
version, paragraph (f)(4).281  It requires employers to implement procedures 
“to provide for the control of hazards during operations.”282  OSHA 
characterized the provision as embodying a “performance oriented 
approach.”283  Inasmuch as the provision boils down to a requirement to 
“control . . . hazards,” and inasmuch as whether a “hazard” exists and has 
been “controlled” can both be very much in the eye of the beholder, this 
so-called “performance” standard does not impose the “objective” criterion 
required by OSH Act § 6(b)(5).284 

E. A Digression: Does OSHA Know What a Performance Standard Is? 

The preamble to the proposed version of OSHA’s Confined Spaces 
Standard285 contains a statement so strange as to call into question whether 
all OSHA rulemakers know what a performance standard is.  That 
preamble stated that the proposed standard “uses performance-oriented 
language, except in a few cases where OSHA would set the permissible 
levels for certain substances in the workplace atmosphere.”286  This is a not-
uncommon misconception.  The statement is strange because specifying 
permissible air levels does not remove a standard from the category of 
performance standard.  On the contrary, a numerical criterion is the classic 

 

280. In OSHA practice industry standards can either be incorporated by reference 
after notice-and-comment or can be used as evidence in a charge under the general duty 
clause.  OSH Act, Pub. L. No. 91-596, § 5, 84 Stat. 1590, 1593 (1970) (codified at 29 U.S.C. 
§ 654). 

281. Paragraph (f)(4) states:  
The employer shall develop and implement safe work practices to provide for the 
control of hazards during operations such as lockout/tagout; confined space entry; 
opening process equipment or piping; and control over entrance into a facility by 
maintenance, contractor, laboratory, or other support personnel.  These safe work 
practices shall apply to employees and contractor employees.   

29 C.F.R. § 1910.119(f)(4) (2022). 
282. Id. 
283. 57 Fed. Reg. at 6,380. 
284. 29 C.F.R. § 1910.119(f)(4). 
285. Permit-Required Confined Spaces, 29 C.F.R. § 1910.146 (2022). 
286. Permit-Required Confined Spaces, 54 Fed. Reg. 24,080, 24,086 (June 5, 1989). 
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hallmark of a performance criterion.287  The remark gives the impression 
that the author of the preamble did not know the difference between 
performance and specification standards. 

VI. OSH ACT § 6(B)(5) UNNOTICED: HOW ADJUDICATIVE TRIBUNALS 
HAVE OVERLOOKED THE REQUIREMENT FOR “OBJECTIVE” 

PERFORMANCE CRITERIA AND MISUNDERSTOOD WHAT 
PERFORMANCE STANDARDS ARE 

As noted above, the presidential task force report emphasized the 
importance of performance standards having “objective” performance 
criteria.288  Unfortunately, it stands alone.  No adjudicative decision has 
recognized the significance of the word “objective” in § 6(b)(5).  Even the two 
appellate courts that took brief notice of the word “objective” misunderstood 
it.289  No law review article discusses it.  As a result, adjudicators who have 
discussed “performance standards” under the OSH Act have commonly 
misunderstood the term “performance” to refer to standards that, without a 
limiting construction, would be unconstitutionally vague. 

A. Appellate Court Decisions 

Of the ten or so appellate court cases that have taken note of § 6(b)(5), 
none discuss the significance of the word “objective” at any length.  One 
court seemed in a footnote to erroneously equate “objective” in § 6(b)(5) 
with a requirement for reasonableness.290  One judge, concurring specially 
 

287. See supra note 92 and accompanying text. 
288. See PRESIDENTIAL TASK FORCE REPORT, supra note 196, at 31–32. 
289. See infra notes 290–291 and accompanying text. 
290. Am. Fed. of Lab. v. Marshall, 617 F.2d 636, 667–68 n.190 (D.C. Cir. 1979), aff’d 

in part, rev’d in part sub nom. Am. Textile Mfrs. Inst. v. Donovan, 452 U.S. 490 (1981), 
concerned a challenge to OSHA’s cotton dust standard.  The Court rejected an industry 
argument that OSHA acted arbitrarily in choosing a permissible exposure level (PEL) on the 
following grounds: 

OSHA admits that “in the absence of detailed dose-response data, the risk to workers 
from cotton dust generated in many segments of the non-textile industry cannot be 
precisely defined.” . . . Yet OSHA’s mandate calls for standards “expressed in terms 
of objective criteria and of performance desired” whenever practicable.  29 U.S.C. 
§ 655(b)(5) (1976).  To this end, the agency reasonably selected the PEL of 500 g/m3.  
The agency explained that this level for only respirable dust is roughly equivalent to 
the pre-existing threshold limit of 1.0 g/m3 of total dust. . . . Although expressing 
reservations, Merchant suggested 500 g/m3 as “not an unreasonable approach” 
pending further study. . . . We agree. 

Id. 
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in a different case, remarked that a requirement for a medical examination 
triggered by employee exposure to a “concentration” of asbestos “does not 
meet the requirement for a feasible standard with objective criteria.”291  It is 
not clear in what sense that judge was using the word “objective” or 
whether it was apt at all, as non-zero appears to be an objective criterion.   

Even decisions discussing so-called “performance” standards have failed 
to notice the word “objective” in § 6(b)(5).  As a result, they erroneously 
characterize performance standards under the OSH Act as standards so 
vague as to be considered unconstitutionally vague without a limiting gloss.   

For example, in C&W Facility Services,292 the employer was accused of 
violating OSHA’s personal protective equipment standard in 29 C.F.R. 
§ 1910.132(a), a standard notorious for its amorphousness.293  The standard 
essentially states that personal protective equipment must be used when 
“necessary by reason of hazards . . . capable of causing injury or 
impairment.”294  Earlier cases had held that the fair notice required by the 
Fifth Amendment’s Due Process Clause required OSHA to show either 
that the sought protective measure is industry custom or that the employer 
had actual knowledge that a hazard requires the use of some other or 
additional personal protective equipment.295  The earlier cases did not use 

 

291. GAF Corp. v. OSHRC, 561 F.2d 913, 920–21 (D.C. Cir. 1977) (MacKinnon, J., 
concurring specially).  The judge wrote: 

The agency has promulgated standards that state “objective criteria and . . . the 
performance desired” for employee exposure on the job but it has not done as much 
for medical examinations.  It is practical to state “objective criteria” for medical 
examinations, and I believe the agency should do so.  Merely requiring medical 
examinations whenever there is some indefinite, ambiguous, nonspecific degree of 
“concentration” does not meet the requirement for a feasible standard with objective 
criteria that Congress imposed on the agency.  This is a serious dereliction because, if 
in the future medical knowledge progresses to the point where more minute quantities 
of asbestos fibers are found to be harmful than are presently so considered, then 
employers in the distant future may be held liable to the extent of millions of dollars 
in tort suits based on their alleged failure to provide the required medical 
examinations that would have prevented, or discovered at a preventable stage, what 
eventually turned out to be a fatal disease. 

Id. 
292. C&W Facility Servs., Inc. v. Sec’y of Lab., 22 F.4th 1284, 1287 (11th Cir. 2022). 
293. Id. at 1285. 
294. 29 C.F.R. § 1910.132(a) (2017). 
295. S&H Riggers & Erectors, Inc. v. OSHRC, 659 F.2d 1273, 1278 (5th Cir. Unit B 

Oct. 1981); see also Owens-Corning Fiberglass Corp. v. Donovan, 659 F.2d 1285, 1288 (5th 
Cir. Unit B Oct. 1981). 
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the term “performance standard” and had no need to.  The court in C&W 
Facility Services, however, for an unexplained reason, thought it necessary to 
characterize the standard as a “performance” standard.296  It then 
erroneously stated that “performance standards can create problems of fair 
notice.”297  The court neither mentioned § 6(b)(5) nor used the word 
“objective” in the sense used by the section.298 

The Court’s equating of performance standards with vague standards 
was unfortunate, for performance standards are not necessarily vague.  
They can be and if they are, they can simply be called vague, and their 
“performance” nature ignored as beside the point.  Or performance 
standards can have objective compliance criteria, in which case no 
vagueness problem would arise.  OSHA standards adopted in compliance 
with § 6(b)(5)—that is, those with objective performance criteria (such as 
ninety decibels299 or fifty ppm300)— can never by their required nature be 
unconstitutionally vague.301  The court in C&W Facility should, therefore, 
have omitted the term “performance” from its discussion.  Instead, its 
discussion contributed to the general misunderstanding of what a 
performance standard is. 

The same problems arose earlier in Echo Powerline302 and Sanderson 
Farms,303 where the Fifth Circuit discussed performance standards at greater 
length than most courts.  In Echo Powerline, the court erroneously stated that 
one “hallmark” of a performance standard is that it “is so general as to 
require definition by reference to industry standards for the regulation to be 
 

296. C&W Facility Servs., 22 F.4th at 1287. 
297. Id. 
298. As to courts’ treatment of “objective” as a noun rather than an adjective, see infra 

note 314 and accompanying text. 
299. See 29 C.F.R. § 1910.95(a), (b)(1), tbl. G-16.  The term “90 decibels” is a 

simplification—sound levels must not exceed ninety when measured on an eight-hour time-
weighted average basis.  Id. 

300. OSHA’s general air contaminant standard requires that employees not be exposed 
to certain airborne concentrations of toxins, stated in numerical units such as parts per 
million (ppm), such as fifty ppm over eight hours for ammonia.  29 C.F.R. § 1910.1000, tbls. 
Z-1, Z-2 & Z-3. 

301. As is apparent from the text above, supra text accompanying notes 295–300, one 
benefit of a performance standard that meets § 6(b)(5)’s requirement for an “objective” 
performance criterion is that it would be insulated from a Due Process attack on its validity 
on the ground of vagueness.  A full description of the circumstances in which such a 
performance standard would be so insulated are outside the scope of this Article. 

302. Echo Powerline, LLC v. OSHRC, 968 F.3d 471 (5th Cir. 2020). 
303. Sanderson Farms, Inc. v. OSHRC, 964 F.3d 418 (5th Cir. 2020). 
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reasonable.”304  Much the same was stated in Sanderson Farms, which cited a 
number of Review Commission decisions.305  Neither opinion took notice of 
the word “objective” or even of § 6(b)(5).  As a result, they overlooked that 
performance standards adopted in compliance with § 6(b)(5)—that is, those 
with “objective” performance criteria—can never be “so general as to 
require definition by reference to industry standards.” 

The Eighth Circuit’s recent opinion in Jacobs Field Services306 further 
exemplifies the confusion endemic to this subject.  Section 1910.335(a)(1)(i) 
of OSHA regulations requires that employees working where there are 
“potential electrical hazards” use protective equipment that is “appropriate” 
for the body parts protected and “for the work to be performed.”307  The 
Eighth Circuit called this “a broadly worded performance standard” for 
which OSHA must prove that the need for particular protective equipment is 
“objectively foreseeable,” as to which industry practice will “most 
often . . . establish the standard of conduct.”308  The court was surely right in 
holding the standard so vague as to require the extra measures of proof it 
mentioned but its use of the term “performance standard” added nothing 
to the discussion.  Had the court noticed that the standard lacked the 
“objective” performance criterion required by § 6(b)(5), it might have 
further refrained from calling the provision a performance standard. 

B. Review Commission Decisions 

The OSHRC is an administrative agency that independently adjudicates 
OSHA citations.309  Although the Commission’s experience should have 
endowed it with more familiarity with the OSH Act, the situation is no 
better than in the federal courts. 

Recent Commission discussions of performance standards seem to 
equate them with unconstitutionally vague regulations.  In Thomas Industrial 
Coatings,310 the Commission flatly stated, “Because performance 
standards . . . do not identify specific obligations, they are interpreted in 
light of what is reasonable.”311  Interpreting standards in light of what is 
reasonable is a gloss that the Commission uses to alleviate problems of 
 

304. Echo Powerline, 968 F.3d at 478. 
305. Sanderson Farms, 964 F.3d at 428. 
306. Jacobs Field Servs. N. Am. v. Scalia, 960 F.3d 1027 (8th Cir. 2020). 
307. 29 C.F.R. § 1910.335(a)(1)(i) (2017). 
308. Jacobs Field, 960 F.3d at 1034. 
309. OSHRC is discussed in more detail supra note 255.  
310. 21 BL OSHC 2283 (No. 97-1073, 2007). 
311. Id. at 2287.   
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unconstitutional vagueness in standards.312  The Commission overlooked 
that if a standard’s performance criterion is “objective” as required by 
§ 6(b)(5), it would not pose a vagueness problem and would not require a 
“reasonable person” gloss. 

In several cases, the Commission described a performance standard but, 
in doing so, confused the words “performance” and “objective.”  In one, it 
stated, without citing or quoting § 6(b)(5), that “[a]s a performance 
standard, [a provision] states the objective to be achieved . . . [,] not the 
means for achieving it.”313  To have been faithful to § 6(b)(5), it should have 
written that the standard stated the “performance” to be achieved and 
treated “objective” not as a noun but as an adjective describing a 
requirement for a performance criterion.314  The Commission’s usage 
reflected a lack of nuanced knowledge of § 6(b)(5) and the role of 
“objective” in it.  In other cases, the Commission described performance 
standards inaccurately.  In Thomas Industrial Coatings315 and again in Cleveland 
Wrecking,316 the Commission erroneously stated that performance standards 
“require an employer to identify the hazards peculiar to its own 
workplace.”317  This is disappointing. 

In sum, adjudicative tribunals have not yet focused on the purpose of the 
word “objective” in § 6(b)(5).  As a result, the term “performance standard” 
has been widely misunderstood and mischaracterized. 

 

312. See, e.g., Pyramid Masonry Contractors, Inc., 16 BL OSHC 1461, 1465 (No. 91-
0600, 1993) (“The Commission and the courts have resorted to such tests only when the 
standard in question is so broadly worded or vague that the employer may legitimately claim 
that it could not know, without reference to industry practice or other reasonable example, 
how to comply.”). 

313. Ceco Concrete Constr., LLC, 2021 BL OSHC 5, 6 (No. 17-0483, 2021).   
314. Id.  The same mistake was made in Cent. Fla. Equip. Rentals, Inc., 25 BL OSHC 

2147, 2151 (No. 08-1656, 2016) (“[T]he cited provision is a ‘performance’ standard.  It 
identifies an objective . . . but does not specify the means for accomplishing it.”); Siemens 
Energy & Automation Inc., 20 BL OSHC 2196, 2198 (No. 00-1052, 2005) (stating, 
“performance-oriented standard” gives employers discretion in determining what measure 
“is appropriate to ensure that its program meets the standard’s stated objective”).  The same 
mistake was made by the Eleventh Circuit.  See text accompanying supra note 298. 

315. Thomas Indus. Coatings, Inc., 21 BL OSHC 2283, 2287 (No. 97-1073, 2007).  
316. Cleveland Wrecking Co., 24 BL OSHC 1103 (No. 07-0437, 2010). 
317. Id. at 1106; Thomas Indus. Coatings, Inc., 21 BL OSHC at 2287. 
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VII.  HOW OSHA LAWYERS BREAK OSHA’S PROMISES OF 
“FLEXIBILITY,” AND HOW COURTS ALLOW THEM TO 

Once OSHA starts to enforce a standard that it called a “performance” 
standard during the rulemaking but that lacks the objective performance 
criterion required by OSH Act § 6(b)(5), OSHA enforcement officials and 
lawyers break OSHA’s promises of “flexibility.” 

The problem is that no known OSHA document instructs enforcement 
officials on how to give concrete meaning to the promise of “flexibility” or how 
to refrain from issuing citations on the basis of any promised flexibility.318  For 
example, no known OSHA document instructs enforcement officials to refrain 
from issuing a citation alleging a violation of such a standard if the employer’s 
judgment was “reasonable,” even if OSHA thinks it wrong.  As a result, 
OSHA officials freely substitute their own judgment for the employer’s and 
treat the words of the standard as raising factual questions to be resolved de 
novo.  Thus, they grant the employer no flexibility at all. 

OSHA’s lawyers equally disregard OSHA’s promises of “flexibility.”  
They do so in several ways. 
 

318. Indeed, OSHA inspectors were historically understood to lack discretion in issuing 
citations when they saw a cause for complaint.  See 29 U.S.C. § 658(a) (1988) (stating that the 
inspector, upon finding a violation, “shall . . . issue a citation to the employer”); MINTZ, supra 
note 186, at 482.  Mintz notes that OSHA is “based on the principle that compliance 
inspections . . . are followed . . . by citations and penalties,” id. at 358, and notes that OSHA 
has interpreted the “shall” language in the statute quoted as “mandatory, thus precluding 
on-site, sanction-free consultation by OSHA representatives.”  Id. at 482 n.l.  Any decisions 
to reduce penalties or waive prosecution or otherwise exercise discretion had to be made by 
attorneys for OSHA (in the Solicitor of Labor’s office).  But times changed.  Under pressure 
from the Republican Congress, the Clinton Administration found that the OSHA inspectors 
do have some discretionary authority and have started to develop waiver programs for 
companies in substantial compliance or who are in a cooperating mode.  See OSHA Policy 
on Written Program Violations Seeks “Consistent Enforcement” of Standards, 25 O.S.H. 
Rep. (BNA) No. 24, at 828 (Nov. 15, 1995).  During the COVID pandemic, OSHA 
inspectors were given discretionary authority to consider good faith compliance efforts in 
exercising charging discretion.  Memorandum from Patrick J. Kapust, Acting Dir., OSHA, 
to Regional Admin’rs (Apr. 18, 2020), https://www.osha.gov/laws-regs/standard
interpretations/2020-04-16.  For a more contemporary example of such discretionary 
authority, see Memorandum from Kimberly A. Stella, Directorate of Enf’t Programs, OSHA, 
& Scott C. Ketchum, Directorate of Constr., OSHA, to Regional Admin’rs, (Jan. 26, 2023) 
(“Exercising Discretion When Not to Group Violations”) (allowing Regional Administrators 
and Area Directors to refrain from aggregating charges of violations in appropriate cases).  For 
a more exhaustive discussion of the legislative history of the OSH Act related to discretion, see 
Sidney A. Shapiro & Randy S. Rabinowitz, Punishment Versus Cooperation In Regulatory Enforcement: 
A Case Study Of OSHA, 49 ADMIN. L. REV. 713, 724–46 (1997). 
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Turning Flexibility into Ambiguity to Trigger Deference.  A standard that lacks an 
objective performance criterion can grant “flexibility” to an employer only if 
the standard’s words are themselves flexible.  The PSM Standard’s provision 
on methodologies for process hazards analysis, which uses the subjective 
word “appropriate,” is a good example of a provision touted as a 
“performance” standard that, therefore, grants “flexibility.”319  But OSHA’s 
lawyers often argue that the very words that make for the touted flexibility 
are ambiguous and should thus trigger judicial deference to OSHA’s duty-
imposing “interpretation.”320  This undermines the standard’s stated intent, 
which is to provide flexibility to the employer, and substitutes an inflexible 
and ad hoc criterion—whatever OSHA “reasonably” wants.  This way of 
breaking faith with employers is especially pernicious. 

Though decided on another ground, a recent Eleventh Circuit case 
exemplifies this problem.321  The preamble to OSHA’s emergency response 
standard322 characterized it as a “performance” standard: “This final rule is 
written so that employees engaged in hazardous waste operations and 
related emergency response operations . . . would be protected by general, 
performance oriented standards.”323  This meant, OSHA stated, that 
employers would have “flexibility” in compliance: “[T]he performance 
nature of this final rule, of and by itself, allows for flexibility 
by . . . providers of emergency response to provide as much safety as 
possible using varying methods consonant with the conditions in each 
state.”324  The case specifically involved the definition of “emergency 
response” in § 1910.120(a)(3), as to which OSHA’s own compliance 
directive twice rejected any “formula” for whether an “emergency” 
response is required, and instead set out “factors” to “consider[].”325  It 
states that the standard is “a performance-oriented standard, which allows 
employers the flexibility to develop a safety and health program suitable for 

 

319. 29 C.F.R. § 1910.119(e)(2), discussed in supra notes 267–273 and accompanying 
text. 

320. See, e.g., Kisor v. Wilkie, 139 S. Ct. 2400 (2019); Martin v. OSHRC (CF&I Steel), 
499 U.S. 144 (1991).   

321. DOL v. Tampa Elec. Co., 38 F.4th 99 (11th Cir. 2022). 
322. 29 C.F.R. § 1910.120(q) (“Hazardous waste operations and emergency response”). 
323. Hazardous Waste Operations and Emergency Response, 54 Fed. Reg. 9,294, 

9,315 (Mar. 6, 1989).   
324. Id. at 9,316.   
325. OSHA, CPL 02-02-073, INSPECTION PROCEDURES FOR 29 CFR 1910.120 AND 

1926.65, PARAGRAPH (Q): EMERGENCY RESPONSE TO HAZARDOUS SUBSTANCE RELEASES 
13, 15 (2007). 
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their particular facility or operations.”326   
OSHA’s attorneys nevertheless argued that “incidental,” “potential,” 

“immediate,” and “uncontrolled” were ambiguous and, therefore, OSHA’s 
“reasonable” interpretations of them were entitled to deference in judging 
the employer’s decision that a certain release did not warrant an 
“emergency” response.327  The employer responded that such deference 
would deprive employers of the flexibility that it was the standard’s clear 
original intent that they were to have.328  As noted above, the case was 
decided on another ground.329 

Treating the Standard as Raising Merely a Factual Issue to Be Resolved De Novo.  
OSHA’s lawyers often treat the very words that made for the touted 
flexibility as merely requiring factual inquiries to be resolved de novo by the 
Commission, without leeway for employer judgment.  Their approach 
amounts to saying, “Yes, the employer has flexibility—if he’s right.”  The 
approach is seductive enough to have attracted the Commission and at 
least two appellate courts. 

An example is the Albemarle330 case, which involved the PSM Standard, 
touted by OSHA as a “performance” standard conferring “flexibility” on the 
employer.331  Albemarle’s written operating procedures lacked instructions 
about an operation called “block-and-bleed.”332 This was alleged to violate 
§ 1910.119(f)(1), which requires employers to “provide clear instructions for 
safely conducting activities involved in each covered process.”333  Instead of 
including written instructions, Albemarle trained employees on the 
technique.334  Before the Commission, Albemarle argued that § 1910.119(f)(1) 
was a “performance” standard that permitted employers to make judgment 

 

326. Id. at 4. 
327. Opening Brief for the Secretary of Labor at 28–29, 32, 35, Sec’y of Lab. v. Tampa 

Elec. Co., No. 21-11681 (11th Cir. Aug. 17, 2021). 
328. Brief for Tampa Elec. Co. at 35–39, Sec’y of Lab. v. Tampa Elec. Co., No. 21-

11681 (11th Cir. Oct. 22, 2021).  The brief cited the preamble to the standard.  One of the 
present authors (Sapper) was counsel to the employer in that case. 

329. DOL v. Tampa Elec. Co., 38 F.4th 99, 100, 103 (11th Cir. 2022) (holding that 
because the release of ammonia at Tampa Electric’s plant was not “uncontrolled,” OSHA’s 
standard did not apply). 

330. Albemarle Corp., 18 BL OSHC 1730 (No. 93-0848, 1999), aff’d in relevant part, 221 
F.3d 782 (5th Cir. 2000). 

331. Supra notes 258–266 and accompanying text. 
332. Albemarle Corp., 18 BL OSHC at 1734–35. 
333. 29 C.F.R. § 1910.119(f)(1). 
334. See Albemarle Corp., 18 BL OSHC at 1731–33. 
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calls in choosing the level of detail in operating procedures.335  It argued that, 
in writing them, employers must balance the need for information against the 
dangers of prolixity.336  It cited a chemical industry manual stating the 
dilemma337 and argued that its judgment call—to convey information about 
“block-and-bleed” in training—was reasonable.338  The Commission 
essentially ignored the argument and announced an “include everything” 
interpretation of § 1910.119(f)(1).339  Albemarle then made essentially the 
same argument to the Fifth Circuit but, in an opinion that never used the 
word “performance,” had the same result.340 
 

335. Id. at 1734. 
336. Id. at 1734 n.16. 
337. Chapter 7, entitled, “Level of Detail,” of DOUGLAS WIERINGA, CHRISTOPHER 

MOORE &VALERIE BARNES, PROCEDURE WRITING, PRINCIPLES AND PRACTICES 62 (1993) 
(“[I]t can be just as bad to include too much information in the procedure.”); see also F. 
FUCHS, J. ENGELSCHALL & G. IMLAY, HUMAN ENGINEERING GUIDELINES FOR USE IN 

PREPARING EMERGENCY OPERATING PROCEDURES FOR NUCLEAR POWER PLANTS 2–13, 
61–66 (1981); IAN S. SUTTON, WRITING OPERATING PROCEDURES FOR PROCESS PLANTS 

19, 25, 83 (2d ed. 1997). 
338. See Albemarle Corp., 18 BL OSHC at 1734 n.16. 
339. The dispositive paragraph, 18 BL OSHC at 1734–35, is difficult to summarize 

and so is set out here at some length: 
Albemarle also argues that 1910.119(f)(1) is a “performance standard” that does not 
specify the level of detail that employers must include in their written operating 
procedures.  [Footnote omitted.]  We disagree.  Regardless of whether 1910.119(f)(1) 
is a “performance standard,” as a whole it does require greater detail than Albemarle 
provided in its written operating procedures.  Section 1910.119(f)(1) plainly states that 
the written operating procedures must “provide clear instructions for safely conducting 
activities involved in each covered process” (emphasis added).  The written operating 
procedures must address all of the “[s]teps for each operating phase.”  Section 
1910.119(f)(1)(I). . . . In fact, the preamble to the PSM standards specifies that 
“activities involved in” or “tasks and procedures directly and indirectly related to” a 
covered process must be “clear” and “communicated to employees.” . . . In essence, 
1910.119(f)(1) provides reasonable notice that employers must include instructions for 
safely conducting an explosion-preventing activity such as the block-and-bleed system 
in their written operating procedures relating to normal shutdowns. 

Id. 
340. Albemarle Corp. v. Herman, 221 F.3d 782, 788–89 (5th Cir. 2000).  The Court 

stated: “[H]ow much detail ‘clear’ and ‘safely’ require is irrelevant, because Albemarle did 
not have written instructions on how to block and bleed.”  Id.  The decisions are to be 
criticized.  Neither the Commission nor the Fifth Circuit came to grips with, let alone 
disagreed with, Albemarle’s argument that safety experts recommend that a balance be 
struck between brevity and detail, and that the PSM Standard was said by OSHA to permit 
“flexibility” in compliance.  A safety expert might therefore observe that, if employers follow 
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What Performance Standard?  Another way that OSHA avoids the 
implications of its statements about “performance” and “flexibility” is to 
argue that, while other provisions of a standard may be performance-
oriented, the cited provision is not.  An example is Otis Elevator,341 where 
OSHA alleged a violation of a provision of the Lockout Standard requiring 
that host and outside employers “inform each other of their respective 
lockout or tagout procedures.”342  The reader will recall that OSHA touted 
the standard as a whole as a performance standard conferring flexibility on 
the employer.343  The employer in the case, therefore, concluded that the 
provision did not apply to this particular instance because there was no 
possibility of its employees and those of the host employer interacting and 
thereby creating misunderstandings.344   

Although an administrative law judge agreed with the employer, the 
Commission reversed, holding that this particular provision was a 
“specification standard,” that is, written so as to leave no room for 
employer judgment.345  The D.C. Circuit agreed, stating that “[t]he 
regulation’s use of mandatory directives like ‘shall’ and ‘whenever’ defy the 
optionality in operation that Otis Elevator favors.”346  Otis had cited a 
statement in OSHA’s compliance directive that described the information 
exchange process as “performance-oriented.”347  The Court dismissed this: 
“[T]he reference to ‘performance-oriented’ applies to which energy control 
procedures to use . . . [A]t no point does the Directive suggest that employers 
are free to choose whether they will comply with the information exchange 
provision at all.”348  The court seemed unaware that OSHA had, in preambles, 
characterized the Lockout Standard as a whole as performance oriented. 

Ignoring the Issue.  OSHA’s lawyers often just ignore the argument, hoping 
that overworked courts, which often take their cues from what is important 
from an agency’s brief, will do so too.  An example is the Wynnewood 
 

the Commission’s “include-everything” approach, safety will eventually suffer. 
341. Otis Elevator Co., 24 BL OSHC 1081 (No. 09-1278, 2013), aff’d, 762 F.3d 116 

(D.C. Cir. 2014). 
342. 29 C.F.R. § 1910.147(f)(2)(i) (2022) (“Whenever outside servicing personnel are to 

be engaged in activities covered by the scope and application of this standard, the on-site 
employer and the outside employer shall inform each other of their respective lockout or 
tagout procedures.”). 

343. Supra notes 260–265 and accompanying text. 
344. Otis Elevator Co., 24 BL OSHC at 1093. 
345. Id. at 1085. 
346. Otis Elevator Co. v. Sec’y of Lab., 762 F.3d 116, 124 (D.C. Cir. 2014). 
347. Id. at 124. 
348. Id. at 124–25 (emphasis in original). 
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Refining349 case.  There, Wynnewood argued that “[i]n keeping with the 
performance-oriented nature of the rule, the PSM standard gives discretion 
to employers to determine how best to achieve its purposes.”350  OSHA’s 
brief ignored the argument,351 and so did the Tenth Circuit.352 

VIII. THE CONSEQUENCES OF OSHA’S VIOLATIONS OF OSH ACT 
§ 6(B)(5) 

As a result of this lack of attention to § 6(b)(5)’s words, OSHA has been 
permitted to adopt and enforce so-called “performance standards” that do 
not comply with the section’s requirement that “objective” performance 
criteria be used.  The adverse consequences have been numerous. 

First, OSHA’s conduct undermines the integrity of the rulemaking process 
because it misuses key documents in that process—the text of and preamble 
to a proposed regulation.  It is only the proposed version and its preamble 
that notify the public of the agency’s intentions, which allows people to 
determine whether they should participate in the rulemaking and on which 
comments to focus.353  OSHA’s touting there of the words “performance” 
and “flexible” can mislead rulemaking participants into believing that the 
final standard will be more forgiving than it is and, thus, induce employers to 
not oppose such proposed standards or to oppose them less vigorously.  And 
according to some case law, private persons who are so lulled, and thus fail to 
submit an objection during the rulemaking, may not raise that objection in 
any pre-enforcement challenge to the validity of the final regulation.354 

 

349. Scalia v. Wynnewood Refin. Co., 978 F.3d 1175 (10th Cir. 2020). 
350. Brief for Respondent/Cross-Petition at 19–20, Wynnewood Refin. Co., 978 F.3d 

1175 (Nos. 19-9533 & 19-9578). 
351. See generally Response and Opening Brief for the Secretary of Labor, Wynnewood 

Refin. Co., 978 F.3d 1175 (Nos. 19-9533 & 19-9578). 
352. See generally Wynnewood Refin. Co., 978 F.3d 1175. 
353. See 5 U.S.C. § 553(b)(3) (requiring agencies to include “the terms or substance of 

the proposed rule or a description of the subjects and issues involved” in a notice of 
proposed rulemaking). 

354. See, e.g., City of Portland v. EPA, 507 F.3d 706, 710 (D.C. Cir. 2007) (deeming an 
argument waived because it was not raised before the EPA during the rulemaking process).  
See generally ADMIN. CONF. OF THE U.S., STATEMENT NO. 19: ISSUE EXHAUSTION IN 

PREENFORCEMENT JUDICIAL REVIEW OF ADMINISTRATIVE RULEMAKING 1–3 (2015), 
https://www.acus.gov/document/statement-19-issue-exhaustion-pre-enforcement-judicial-
review-administrative-rulemaking, based largely on an earlier version of Jeffrey S. Lubbers, 
Fail To Comment At Your Own Risk: Does Issue Exhaustion Have A Place In Judicial Review Of Rules?, 
70 ADMIN. L. REV. 109 (2018).  See also Carr v. Saul, 141 S. Ct. 1352, 1358 (2021) 
(“Administrative review schemes commonly require parties to give the agency an 
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A preamble containing an “affirmative mischaracterization of [a proposed 
rule’s] import and impact” violates the requirement of the APA in 5 U.S.C. 
§ 553(b)(3) that the agency disclose “either the terms or substance of the 
proposed rule or a description of the subjects and issues involved.”355  
“Agency notice must be sufficient to fairly apprise interested parties of the 
issues involved, so that they may present responsive data or argument related 
thereto.”356  Such undermining of the rulemaking process should, in a 
democratic society, be considered important, for an opportunity to comment 
is a substitute—a poor substitute—for legislation by elected representatives of 
the people.  “An administrative agency . . . is not ordinarily a representative 
body . . . . Its deliberations are not carried on in public and its members are 
not subject to direct political controls as are legislators.”357   

Second, the use of subjective performance criteria in a final standard 
deprives employers of the notice and certainty that performance standards 
compliant with § 6(b)(5) would afford.  As the presidential task force noted, a 
standard with an objective performance criterion permits the employer to 
know for certain whether it has complied far in advance of any OSHA 
inspection.358  Concomitantly, no compliance officer could dispute that the 
employer has complied.  Even if an OSHA compliance officer were unhappy 
with the way that the employer complied (for example, with the way noise 
exposures were brought down to a permissible level),359 the objective nature 

 

opportunity to address an issue before seeking judicial review of that question.”), extending 
Sims v. Apfel, 530 U.S. 103, 109 (2000) (“[T]he desirability of a court imposing a requirement 
of issue exhaustion depends on the degree to which the analogy to normal adversarial 
litigation applies in a particular administrative proceeding.”).  In some cases, complying with 
the strictures of administrative exhaustion via non-adversarial proceedings could leave a 
plaintiff with less than the full scope of their rights. 

355. 5 U.S.C. § 553(b)(3); Nat. Res. Def. Council, Inc. v. Hodel, 618 F. Supp. 848, 
874–75 (E.D. Cal. 1985). 

356. S. REP. NO. 79-752, at 14 (1945), reprinted in Administrative Procedure Act: Legislative 
History, S. DOC. NO. 79-248, at 185, 200 (1946). 

357. Letter of Submittal, Att’y Gen.’s Comm. on Admin. Proc., to Att’y Gen. 101 (Jan. 
22, 1941). 

358. PRESIDENTIAL TASK FORCE REPORT, supra note 196, at 19–20. 
359. This is possible.  The National Institute for Occupational Safety and Health 

(NIOSH) has stated that administrative controls have proven to be less effective than other 
measures, requiring significant effort by the affected workers.  See Hierarchy of Controls, CTRS. 
FOR DISEASE CONTROL & PREVENTION (Jan. 17, 2023), www.cdc.gov/niosh/topics/
hierarchy/.  An OSHA compliance officer might be unhappy with the employer’s choice to 
forgo engineering controls (thus, eliminating or reducing exposure) in favor of so-called 
“administrative controls” (such as rotation of employee work schedules) so as to spread 
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of the performance criterion means that OSHA could not credibly allege a 
violation or attempt to dictate how the employer must comply.  By using 
subjective compliance criteria, however, OSHA is able to deprive 
employers of both guidance and certainty.   

Third, the use of subjective performance criteria makes it possible for 
OSHA enforcement officials to freely cite employers for almost anything they 
dislike.360  Employers soon learn from their attorneys that such subjective 
language makes illusory statements by OSHA in the text of or preamble to a 
standard that its “performance nature” will provide employers “flexibility” in 
compliance.  This will eventually result in a sense by employers of betrayal—
a sense that is corrosive to public trust in government. 

Fourth, the subjectivity of the supposed performance criteria can lead 
OSHA enforcement officials to believe that, by the way they write a 
citation, they can dictate or limit the means of compliance—that is, bar use 
of a certain disfavored compliance method or fault the employer for not 
using a favored one.  Issuing either sort of citation would further destroy the 
flexibility promised during the rulemaking and effectively turn a so-called 
“performance” standard into what is, in reality, a specification standard 
and an ad hoc one at that.361 
 

exposures among employees and over time, thus reducing the time-weighted average for 
each employee below the time-weighted permissible exposure level of 90 decibels.  
Administrative controls can thus expose employees to what may be high noise levels for 
short periods.   

360. See 29 U.S.C. § 658 (giving OSHA citation powers). 
361. We use the phrase “effectively turn” above because, if a standard is not a 

specification standard, OSHA technically lacks the authority to force an employer to comply 
in any particular way.  UAW Loc. 588 v. OSHRC (Ford Motor Co.), 557 F.2d 607, 609–10 
(7th Cir. 1977), aff’g and adopting Ford Motor Co., 4 BL OSHC 1243 (No. 2786, 1976) (noise 
citation under 29 § 1910.95(b)(1)); Boise Cascade Corp., 5 BL OSHC 1242, 1245 (No. 802, 
1977) (stating that it is “not within the power of the Commission to order that specific 
abatement measures . . . be used”); Cyprus Mines Corp., 11 BL OSHC 1063, 1066 (No. 76-
616, 1982) (explaining that an employer is “not required to adopt the abatement method 
suggested by the Secretary, even one found feasible by the Commission; it may satisfy its 
duty to comply with the standard by using any . . . method that . . . abate[s] the violation.”); 
cf. COVID–19 Vaccination and Testing; Emergency Temporary Standard, 86 Fed. Reg. 
61,402, 61,442 (Nov. 5, 2021) (discussing the emergency temporary coronavirus standard in 
the preamble).  One might therefore argue that OSHA can never turn a performance 
standard into a specification standard by the way it words a citation.  As a practical matter, 
this is not so.  First, there are usually only a sharply limited number of ways by which an 
employer can comply.  A citation that declares illegal the way the employer chose can so tie 
his hands as to effectively turn a so-called “performance” standard into a specification 
standard.  Second, OSHA’s lack of authority is known to almost no OSHA enforcement 
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IX. ZOOMING OUT: A JURISPRUDENTIAL EXCURSUS 

While we argue supra that the OSH Act § 6(b) objectivity requirement 
creates a higher bar than other government agencies for clarity in their 
performance regulations, the problem of “objectivity” and subjectivity in 
OSHA performance standards raises some significant jurisprudential 
questions regarding basic principles of administrative law—specifically the 
concern for “fair notice.”362  As discussed in this Article, the OSH Act’s 
textual requirement of “objectivity” for performance regulations ought not (if 
read correctly) allow for excessive subjectivity (or flexibility) by the 
regulator.363  Such subjectivity by the regulator raises issues regarding the 
regulated party’s knowledge that they are committing an infraction—what is 
often called “fair warning” or “fair notice.”  The basic principle is that you 
should not be punished for breaching a requirement or requirements that 
you did not know about.364  There is some sense that the fair notice (or fair 
warning) concept is “based on constitutional requirements of fair notice.”365 

A regulation that does not meet “objective” criteria is likely to create 
uncertainty as to its meaning, which can lead to a lack of “fair notice.”  
Depending on the facts, this uncertainty can result in situations where the 
defendant does not know specifically what is required of them.  This can 
lead to unfair surprise.366  Unfair surprise suggests something more than an 
 

officials and is even less well known to employers.  Citations attempting to dictate the means 
of compliance may be illegal in theory, but they nevertheless succeed every day in bending 
uninformed employers—the vast majority of employers—to OSHA’s will. 

362. This is so even though OSHA performance standards are grounded in statutory 
specificity.  See OSH Act, Pub. L. No. 91-596, § 6, 84 Stat. 1590, 1594 (1970). 

363. See supra Part VII. 
364. Of course, there is a competing jurisprudential trope (at least in the criminal law 

context) that ignorance of the law is no excuse.  See, e.g., Lambert v. California, 355 U.S. 
225, 228 (1957) (citing Shevlin-Carpenter Co. v. Minnesota, 218 U.S. 57, 68 (1910)).  “[I]t is 
a common maxim, familiar to all minds, that ignorance of the law will not excuse any 
person, either civilly or criminally.”  Barlow v. United States, 32 U.S. 404, 411 (1833).  

365. ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF 

LEGAL TEXTS 296 (2012); see also Scalia in Gates & Fox Co. v. OSHRC, 790 F.2d 154, 156 
(D.C. Cir. 1986).  Note in contrast, Judge Edwards’ view that it reflects “basic hornbook law in 
the administrative law context” and not constitutional law.  Rollins Env’t Servs. Inc. v. EPA, 
937 F.2d 649, 654 n.1 (D.C. Cir. 1991) (Edwards, J., dissenting in part and concurring in part). 

366. As Justice Holmes made clear (albeit in a criminal context): 
Although it is not likely that a criminal will carefully consider the text of the law 
before he murders or steals, it is reasonable that a fair warning should be given to the 
world in language that the common world will understand, of what the law intends to 
do if a certain line is passed.  To make the warning fair, so far as possible the line 
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incorrect “reasonable” interpretation by the employer.  It suggests that the 
employer could not have reasonably known what standard was required of 
them.  There is likely a range of interpretations that could be deemed 
reasonable—some more favorable to the employer, and some are perhaps 
closer to what OSHA had in mind when it promulgated its performance 
standard.  Justice Felix Frankfurter’s comment on the interpretation of 
statutes is relevant here:  

Anything that is written may present a problem of meaning, and that is the essence of 
the business of judges in construing legislation.  The problem derives from the very 
nature of words.  They are symbols of meaning.  But unlike mathematical symbols, 
the phrasing of a document, especially a complicated enactment, seldom attains more 
than appropriate precision.367 

The classic fair warning case is General Electric Co. v. EPA (GE).368  The fair 
warning argument in GE related to a case of regulatory confusion—a 
situation where differing regulatory standards might apply.369  In GE, the 
company developed a process for customers to dispose of electric 
equipment, most often computers that contained polychlorinated biphenyls 
(PCBs).370  There was conflicting regulatory guidance from different EPA 
offices regarding the proper method of enforcement, and GE asserted 
EPA’s method of enforcement was “arbitrary, capricious, and otherwise 
impermissible interpretation of its regulations.”371  The D.C. Circuit found 
that a regulation must give the regulated party “fair warning of the conduct 
it prohibits.”372  Further, the regulated party must be able to identify with 
ascertainable certainty the standards to which the party is expected to 
conform,373 and those standards must be “reasonably comprehensible to 

 

should be clear.   
McBoyle v. United States, 283 U.S. 25, 27 (1931).  

367. Felix Frankfurter, Some Reflections on the Reading of Statutes, 47 COLUM. L. REV. 527, 
528 (1947). 

368. 53 F.3d 1324 (D.C. Cir. 1995). 
369. The concept of regulatory confusion is described in Timothy A. Wilkins, Regulatory 

Confusion, Ignorance of Law, and Deference to Agencies: General Electric Co. v. EPA, 49 SMU L. 
REV. 1561, 1562 (1996); see also Margaret N. Strand, The “Regulatory Confusion” Defense to 
Environmental Penalties: Can You Beat the Rap?, 22 ENV’T L. REP. NEWS & ANALYSIS 10330, 
10333 (1992). 

370. Gen. Elec. Co., 53 F.3d at 1326. 
371. Id. at 1327. 
372. Id. at 1328 (quoting Gates & Fox Co. v. OSHRC, 790 F.2d 154, 156 (D.C. Cir. 

1986)). 
373. Id. at 1329. 
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people of good faith.”374  The Court’s concern was that the “interpretation 
is so far from a reasonable person’s understanding of the regulations that 
they could not have fairly informed GE of the agency’s perspective.”375 

The fair warning argument in GE is basically a claim of “regulatory 
confusion”—a situation where there are competing regulatory standards 
that might apply; GE chose what the agency considered the “wrong” 
standard, but the Court found that when the meaning of an agency’s 
interpretations of regulations cannot be reasonably understood by persons 
to whom those regulations apply, they cannot be found to be in violation.376  
And competing standards can create such a confusion.  

The GE understanding of “regulatory confusion” is one point on a 
continuum of claims of lack of fair warning.  Other points on the continuum 
have been expressed in case law.  As example, in Christopher v. SmithKline 
Beecham Corp.,377 the agency’s interpretation conflicted with long accepted 
industry practices, seemingly uncontested by the Department of Labor 
(DOL), so enforcement was an unfair surprise.378  Usually, the DOL’s 
interpretation of the ambiguous provision would be entitled to deference, but 
the Court held that no such deference was warranted because the DOL’s 
2009 interpretation directly conflicted with an industry-wide practice that 
had been in place, uncontested, since the 1950s.379  Therefore, to permit 
DOL’s interpretation to stand would be to “impose potentially massive 
liability on respondent for conduct that occurred well before that 
interpretation was announced . . . [and] it would result in precisely the kind 
of ‘unfair surprise’ against which our cases have long warned.”380 

By one view, if the reasonable, intelligent judgment of the employer is 
always a safe harbor, this will give those employers not particularly 
interested in safety two bites at the apple.  The employer will argue that 
 

374. Id. at 1330 (quoting McElroy Elecs. Corp. v. FCC, 990 F.2d 1351, 1358 (D.C. Cir. 
1993)). 

375. Id.  
376. Id.  
377. 567 U.S. 142 (2012). 
378. Id. at 156–57.  In that case, the regulation at issue here involves the Fair Labor 

Standards Act, which requires that employers to pay overtime to employees who work more 
than forty hours per week—but that statute exempts employees who work “in the capacity of 
outside salesman” from being entitled to overtime.  Id. at 147.  In 2009, the DOL 
interpreted “detailers” to fall outside of that exemption for the first time.  The case 
underscores “the principle that agencies should provide regulated parties ‘fair warning of the 
conduct [a regulation] prohibits or requires.’”  Id. at 156. 

379. Id. at 150, 157. 
380. Id. at 155–56. 
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their first stab at compliance was not unreasonable (first bite) and that only 
when told by an OSHA inspector how he must comply, and failing to do so 
(second bite), is he liable. 

At the same time, we must consider the extent to which a regulated entity 
has a responsibility to seek to ascertain what the agency’s regulation was 
intended to accomplish.  Consider a hypothetical situation where the DOL 
interpreted its Wage and Hour overtime regulations to require an employer 
to pay employees overtime whose abattoir job, by law, required them to suit 
up in protective gear and the employer claimed the standard is loose enough 
to allow for a “reasonable interpretation” that overtime need not be paid.381  
Does the employer have some responsibility to be aware of the interpretation 
the agency might choose and plan accordingly?  Or should they ask the 
agency?  Should the employer have a duty to flesh out what the agency 
believes this statute requires?382  Or if they can situate their interpretation in 
the range of reasonableness, do they have a “safe harbor,” even if they know 
their interpretation may not be the one the agency intended?  

Much depends on whether you envision the regulation to have been 
drafted to guide the “good” man who “finds his reasons for conduct, 
whether inside the law or outside of it, in the vaguer sanctions of 
conscience”383 or to constrain the “bad” man.384  Justice Oliver Wendell 

 

381. Our facts are loosely drawn from Reich v. IBP, Inc., where DOL charged that IBP 
violated overtime and other labor law provisions by failing to pay overtime to employees for 
time spent walking to and from stations that distributed employer mandated safety 
equipment.  Reich v. IBP, Inc., 820 F. Supp. 1315, 1325–27 (D. Kan. 1993), vacated in part 
June 2, 1993, aff’d, 38 F.3d 1123 (10th Cir. 1994).  The full details of the case history can be 
found in footnote 6 of Def.’s Mem. in Supp. of Mot. for Summ. J. at 12 n.6, Alvarez v. IBP, 
Inc., 2000 WL 34612399 (E.D. Wash. 2000) (No. 338) (Trial Motion and Memorandum in 
Support of Motion for Summary Judgment).  

382. This, of course, is a practical application of the traditional statutory interpretation 
debate between text and purpose.  In the OSHA context we argue, infra Part III.A, that even 
if as a general matter we were to take purpose into account, § 6(b) of the OSH Act biases us 
toward text.  

383. See Oliver Wendell Holmes, The Path of the Law, 10 HARV. L. REV. 457, 459 (1897); 
see also David Luban, The Bad Man and the Good Lawyer: A Centennial Essay on Holmes’s The Path 
of the Law, 72 N.Y.U. L. REV. 1547, 1564 (1997).  A discussion of the category of a “good 
man” shows the many meanings of the term.  Rebecca Stone, Legal Design for the ‘Good Man,’ 
102 VA. L. REV. 1767, 1771 (2016). 

384. See Holmes, supra note 383, at 459 (“If you want to know the law and nothing else, 
you must look at it as a bad man, who cares only for the material consequences which such 
knowledge enables him to predict, not as a good one, who find his reason for conduct, 
whether inside the law or outside of it, in the vaguer sanction of conscience.”). 
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Holmes suggests that the bad man is motivated by “what the . . . courts are 
likely to do in fact.”385  If you substitute agency for court, the question is 
how the agency reasonably interprets the standard.   

In Diamond Roofing,386 the Court found that “a regulation cannot be 
construed to mean what an agency intended but did not adequately 
express,” adding that it is the Secretary of Labor’s “responsibility to state 
with ascertainable certainty what is meant by the standards he has 
promulgated.”387  Thus, if the employer’s interpretation is reasonable, they 
would have a safe harbor.  The safe harbor approach, taken to its logical 
conclusion, actually gives the bad man an advantage.  With a “safe 
harbor,” the bad man does not have to ask what interpretation the agency 
has chosen.  They need only ask, “Is my interpretation a reasonable 
one?”—whether or not it is the interpretation that the agency would 
choose.  This gives them, one would think, two bites at the apple. 

 In another case, the Fifth Circuit found that the standard must be 
“reasonably comprehensible to [people] of good faith.”388  In Satellite 
Broadcasting Co. v. FCC,389 the D.C. Circuit found that if two interpretations 
are reasonable, the agency could not enforce either.390  In other cases, they 
have urged deference to the agency interpretation.391  As one can see,  how 
much certainty is needed to reach “reasonable certainty” and prevent 
regulatory confusion is an open question for the courts.  

And what if there is regulatory confusion or lack of fair notice?  How 

 

David Luban suggests that a “bad man is a version of the economists’ rational calculator, 
utilizing legal advice to price behavior and complying with private law norms only when the 
benefit to himself of compliance exceeds the cost.”  Luban, supra note 383, at 1571.  

385. Holmes, supra note 383, at 461. 
386. Diamond Roofing Co. v. OSHRC, 528 F.2d 645 (5th Cir. 1976).  
387. Id. at 649.  
388. McElroy Elecs. Corp. v. FCC, 990 F.2d 1351, 1358 (D.C. Cir. 1993) (alternation 

in original) (quoting Radio Athens, Inc., (WATH) v. FCC, 401 F.2d 398, 404 (D.C. Cir. 
1968)).  

389. 824 F.2d 1 (D.C. Cir. 1987). 
390. Id. at 3–4. 
391. See, e.g., Vill. of Barrington v. Surface Transp. Bd., 636 F.3d 650 (D.C. Cir. 2011) 

(holding the agency’s interpretation fell within the range of permissible interpretations); 
Catskill Mountains Chapter of Trout Unltd., Inc., v. EPA, 846 F.3d 492 (2d Cir. 2017) 
(holding the interpretation of the Water Transfers Rule not requiring certain permits was 
reasonable and agency deference was appropriate); Suprema, Inc. v. U.S. Int’l Trade 
Comm’n, 796 F.3d 1338 (Fed. Cir. 2015) (holding deference was appropriate to the United 
States International Trade Commission’s interpretation of the phrase “articles that 
infringe”). 
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should a court proceed?  One approach is that of United States v. Chrysler 
Corp.,392 where Chief Judge Edwards noted that a manufacturer cannot be 
held to have violated a standard “if it had no notice of what [National 
Highway Traffic Safety Administration] now says is required under the 
standard.”393  Alternatively, courts have upheld the agency charge but have 
regularly rejected penalties when agency interpretations (either because 
they are new or a choice between interpretative options) are such that the 

regulated entity cannot be expected to have understood what was required 
of them.394  This is illustrated in Rollins v. EPA,395 where the court found 
both a competing standard problem and declined to impose a penalty.396  
While it found Rollins’s interpretation more plausible than EPA’s, it 
decided over a strong dissent397 that EPA’s “rather more strained” 
interpretation would be upheld as correct based on deference.398  The 
Court described the latter reading as “rather more strained.”399  Despite 
this holding, though, the Court refused to impose any penalty.400  

Former White House Counsel Don McGahn put the fair notice problem 
starkly:  

The first step is preserving individual liberty in the face of the burgeoning federal 
Leviathan is to insist on fair notice.  The government has an obligation to clearly 

 

392. 158 F.3d 1350 (D.C. Cir. 1998). 
393. Id. at 1354. 
394. Id. 
395. Rollins Env’t Servs., Inc. v. EPA, 937 F.2d 649 (D.C. Cir. 1991). 
396. Id. at 654. 
397. Judge Edwards’ separate opinion insisted that, as a matter of “hornbook law,” 

where a regulation is sufficiently ambiguous that the regulated community “could not 
reasonably have known what the agency had in mind” there can be neither penalty nor 
violation.  Id. at 654 n.1 (Edwards, J., concurring in part and dissenting in part). 

398. Id. at 652 (majority opinion).  Finding that there had been significant conflict in 
the guidance that EPA’s regional offices had provided, the Court endorsed Rollins’ 
argument that “the regulated community” cannot “be considered to be ‘on notice as to the 
obligations’ . . . if EPA is uncertain as to what the obligations are.”  Id. at 653 n.2.  Rollins 
concerned a regulation regarding the removal of industrial solvents.  Rollins read the 
regulation in question to mean that solvents could be used until they reached fifty ppm and 
that “then” they had to be disposed of in a particular fashion.  Under this reading, the word 
“then” conditions application of the heightened disposal standard upon the fifty ppm 
threshold.  EPA, on the other hand, argued that the word “then” simply referred to the end 
of rinsing, regardless of whether the solvents had reached fifty ppm or not.  The solvent, 
regardless of polychlorinated biphenyl (PCB) concentration, had become a PCB through 
contact with PCBs and needed to be disposed of as such.  Id. at 652–54.  

399. Id. at 652 n.2 (quoting Respondent’s Reply Brief at 8). 
400. Id. at 654.  
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inform parties of the rules that will apply to them.  Anyone who is engaged with the 
regulatory state in the last several decades knows that agencies have often taken 
precisely the opposite approach.  Far too often agencies issue vague regulations or in 
some cases, no regulations at all.  Then they interpret those vague regulations through 
byzantine interpretive rules, guidance documents, or so-called “Dear Colleague” 
letters.  To administrative law experts, these are known by the Orwellian term 
‘subregulatory actions.’ But whatever you call them, they are illegitimate.401   

In an earlier age Roscoe Pound made a similar point stressing that  
the law cannot say to a business man, well, you guess; you employ a lawyer by the 
year to give you the best guess that he can, and then as the result of litigation we will 
tell you five years afterwards whether your guess as to the conduct of your business 
was the correct one or not.402 

The problem of “fair notice” is a perennial trope conservatives raise to 
critique the administrative state.  In an earlier generation, the Regulation 
Fair Warning Act underscored this theme.403  The now-rescinded Trump 
Executive Order 13892404 reflected a more recent iteration of this concern.  
 

401. Donald McGahn, 2017 Federalist Society National Lawyer Convention, C-SPAN (Nov. 17, 
2017), http://www.c-span.org/video/?437462-8/2017-national-lawyers-convention-white-
house-counsel-mcghan; see also Hatch v. FERC, 654 F.2d 825, 826 (D.C. Cir. 1981) 
(explaining that “a remand is necessary because the Commission did not, in fact, afford any 
clear explanation of why after forty years it decided to change the standard of proof utilized 
in proceedings instituted pursuant to section 305(b), and because it did not provide 
Petitioner an opportunity to supplement the record with evidence relevant to the new 
standard”).  

402. Roscoe Pound, The Growth of Administrative Justice, 2 WIS. L. REV. 321, 334 (1924).  
403. H.R. 3307, 104th Cong. (2d Sess. 1996).  This act would have limited the sanctions 

that courts and administrative agencies can impose for rule violations where the alleged 
violator had not been given fair warning of what conduct would result in a violation of the rule.  
The bill was reported in the House on September 28, 1996, but failed to be brought to a vote 
before the end of the session on October 3.  142 CONG. REC. H12172 (daily ed. Sept. 28, 
1996) (statement of Rep. Hyde).  The Comprehensive Regulatory Reform Act of 1995 would 
have allowed the use of a lack of fair warning as an affirmative defense to an enforcement 
action.  S. 343, 104th Cong. § 709(b)(2) (1995); 141 CONG. REC. S9982–84 (daily ed. July 14, 
1995) (Hutchinson amendment).  More recently introduced attempts to raise a legislative “fair 
notice” requirement include the Regulatory Accountability Act of 2017, H.R. 5, 117th Cong. 
§ 103 (2017) (bill introduced by Rep. Goodlatte (R. VA-6) and did not advance out of 
committee).  See also Peter M. Shane, The Quiet GOP Campaign Against Government Regulation, THE 

ATL. (Jan. 26, 2017), https://www.theatlantic.com/politics/archive/2017/01/gop-
complicates-regulation/514436/. 

404. Promoting the Rule of Law Through Transparency and Fairness in Civil 
Administrative Enforcement and Adjudication, Exec. Order No. 13,892, 84 Fed. Reg. 
55,239 (Oct. 9, 2019).  The Order states: “An agency must avoid unfair surprise not only 
when it imposes penalties, but also when it adjudges past conduct to have violated the law.”  
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It stated in relevant part that an agency “may apply only standards of 
conduct that have been publicly stated in a manner that would not cause 
unfair surprise,” with “[u]nfair surprise” defined as “a lack of reasonable 
certainty or fair warning of what a legal standard . . . requires.”405  While 
one may argue over the interpretation of “unfair surprise,” “reasonable 
certainty,” and “fair warning,” the approach serves as a significant and 
needed check on regulatory overreach. 

X. ZOOMING BACK IN: WHAT SHOULD BE DONE TO IMPROVE 
PROMULGATION OF OSHA PERFORMANCE STANDARDS? 

Administrative law is undergoing a reconceptualization.406  One aspect 
of this rethinking is the emergence of a new paradigm demanding clear 
congressional delegation to support legislative rulemaking.407  This Article 
 

Id. at 55,241.  The Order (and sister Promoting the Rule of Law Through Improved Agency 
Guidance Documents, Exec. Order 13,891, 84 Fed. Reg. 55,235 (Oct. 9, 2019)) is especially 
concerned with ensuring that “regulated parties . . . know in advance the rules by which the 
Federal Government will judge their actions,” and that “[n]o person should be subjected to 
a civil administrative enforcement action or adjudication absent prior public notice of both 
the enforcing agency’s jurisdiction over particular conduct and the legal standards 
applicable to that conduct.”  Exec. Order No. 13,892, 84 Fed. Reg. at 55,239.  The order 
was rescinded by Revocation of Certain Executive Orders Concerning Federal Regulation, 
Exec. Order No. 13,922, 86 Fed. Reg. 7,049 (Jan. 20, 2021).  A concrete example of how a 
specific agency in the Trump Administration dealt with unfair surprise was a 2021 
Department of Health and Human Services (HHS) final rule, Transparency and Fairness in 
Civil Administrative Enforcement Actions, which required HHS to only apply standards 
and practices that had been publicly disclosed so as to not create or cause unfair surprise.  86 
Fed. Reg. 3,010, 3,010–11 (Jan. 14, 2021).  This rule was later repealed by a new rule in 
2022.  Repeal of HHS Rules on Guidance, Enforcement, and Adjudication Procedures, 87 
Fed. Reg. 44,002, 44,002–04 (July 25, 2022). 

405. Exec. Order No. 13,892 §§ 4, 2(e), 84 Fed. Reg. at 55,239–41. 
406. Per constitutional rethinking, see, for example, Robert L. Glicksman & Richard E. 

Levy, The New Separation of Powers Formalism and Administrative Adjudication, 90 GEO. WASH. L. 
REV. 1088 (2022) (addressing recent Supreme Court jurisprudence regarding the Chevron 
doctrine and constitutional separation of powers).  

407. West Virginia v. EPA, 142 S. Ct. 2587, 2609 (2022) (“Thus, in certain 
extraordinary cases, both separation of powers principles and a practical understanding of 
legislative intent make us ‘reluctant to read into ambiguous statutory text’ the delegation 
claimed to be lurking there.  To convince us otherwise, something more than a merely 
plausible textual basis for the agency action is necessary.  The agency instead must point to 
‘clear congressional authorization’ for the power it claims.”  (quoting Util. Air Regul. Grp. v. 
EPA, 573 U.S. 302, 324 (2014))).  Other aspects of this emerging paradigm (outside the 
purview of this paper) include the status of the administrative judiciary.  See, e.g., Jarkesy v. 
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provides an opportunity to rethink another central issue in administrative 
law—the best approach to performance standards.  The Article argues that 
the OSH Act requirement for “objective” performance criteria in 
rulemaking408 has often not been followed in practice and has too often 
resulted in charges based on an ambiguous statutory text.  The ambiguity 
(what OSHA calls “flexibility”) may mean that the OSHA performance 
standards that purport to provide objective criteria in fact fail to provide fair 
warning as to what the agency requires and that the resultant “subjectivity” 
results in unfair surprise for the regulated community.  It is time for all parties 
involved with OSHA rulemaking—employers, trade associations, unions, 
and the agency staff, as well as other stakeholders—to up their game.  

With the federal courts’ increased watchful interest in “fair warning,” 
OSHA “rulemakers would do well to proceed in the immediate future with 
even greater caution than in the past in insuring that their rules give fair 
notice of what is expected of the regulated and fair procedures for disputing 
alleged violations”409 by being as precise as possible.  By doing so, they can 
reduce the range of interpretations that would be considered reasonable 
(though they will have, of course, reduced some of the regulation’s 
“flexibility”).  Further, after drafting a performance regulation, OSHA should 
consider providing an extensive list of examples of activities they would 
consider meeting the standard and those they would not.  The greater the 
number of examples, the less likely an employer would not know what the 
agency expects.  We recognize that this introduces specification elements into 
a performance standard, but that is not always inherently bad. 

We do not believe, as some do, that these examples need be sent out for 
some type of pre-promulgation notice.  While agency interpretative rules 
and statements of policy should be “handled with care,” there is still great 
value in allowing agencies flexibility in their understanding of the statutes 
and regulations for which they are responsible.410   It is transparency (or the 
 

SEC, 34 F.4th 446 (5th Cir. 2022), cert granted, 143 S. Ct. 2688 (2023) (No. 22-859). 
408. See OSH Act, Pub. L. No. 91-596, § 6(b)(5), 84 Stat. 1590, 1594 (1970) 

(“Whenever practicable, the standard promulgated shall be expressed in terms of objective 
criteria and of the performance desired.”).  

409. Hon. Patricia M. Wald, Environmental Postcards from the Edge: The Year That Was and 
the Year That Might Be, 26 ENV’T L. REP. NEWS & ANALYSIS 10182, 10187 (1996). 

410. Regarding interpretative rules and statements of policy, see Nicholas R. Parrillo, 
Should the Public Get to Participate Before Federal Agencies Issue Guidance? An Empirical Study, 71 ADMIN. 
L. REV. 57, 67, 86 (2019) (discussing the value of public participation prior to issuance of 
guidance documents through 135 interviews with persons involved in that process).  The Food 
and Drug Administration has been partial to a prepromulgation approach for guidance 
documents.  Id. at 63.  For its part, the Supreme Court rejected the view that the APA may 
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lack thereof) that makes the difference.  
At the same time, OSHA might well create a system whereby employers 

can seek guidance as to whether their interpretation of a performance 
standard would meet OSHA’s understanding.  This would be similar to a 
request for an IRS private letter ruling.411  Such capacity would assist both 
OSHA and the regulated party in avoiding regulatory confusion. 

Before developing a future standard, OSHA should analyze whether it 
can in fact provide “objective” criteria required by § 6(b)(5).  Examples of 
such standards include the provision of OSHA’s noise standard, which uses 
numerical limits in decibels,412 and its air contaminants standard, which 
uses numerical limits in such units as parts per million molecules of air.413  
And if OSHA finds it impracticable to state an objective performance 
criterion, it should so state and adopt a specification standard instead. 

With respect to current standards—such as OSHA’s Lockout, Process 
Safety Management, and Laboratory standards—OSHA should publicly 
instruct its compliance personnel that if a standard or its preamble 
characterized the standard as a “performance” standard providing 
“flexibility” in compliance, but uses subjective compliance criteria, employer 
judgments must be respected so long as they are reasonable.  By reasonable, 
we mean the regulated party could have really understood the performance 
standard to include OSHA’s definition of the required context. 

 

require public participation prior to promulgation of interpretative rules in Perez v. Mortgage 
Bankers Ass’n, 575 U.S. 92, 95 (2015).  See also Nina A. Mendelson, Regulatory Beneficiaries and 
Informal Agency Policymaking, 92 CORNELL L. REV. 397, 410 (2007) (explaining that “an agency’s 
use of a policy or guidance document raises significant reliance concerns” for private parties); 
Parrillo, supra, at 86 (“An oft-cited reason for taking public comment on guidance is that 
industry people and other stakeholders outside the agency have information that could lead to 
better policy design, e.g., about unforeseen implementation problems.”).  The extent to which 
interpretative rules and general statements of policy have binding or “practical binding effect” 
is debated in the literature.  See the thorough study of Ronald Levin, Rulemaking and the Guidance 
Exception, 70 ADMIN. L. REV. 263 (2018).  

411. See Treas. Reg. § 601.201(a)(2) (as amended 1996); Rev. Proc. 95-1, 1995 I.R.B. 9, 
12–13; see also IRM 32.3.1.1 (Oct. 7, 2011) (“Upon written request, the Service responds to 
inquiries by taxpayers or their authorized representatives to advise them of the proper 
application to specific situations of the provisions of the internal revenue laws, related 
statutes and regulations, or revenue rulings, and other precedents published in the Internal 
Revenue Bulletin. This is done to promote voluntary compliance with, and consistent 
administration of, the internal revenue laws in accordance with the intent and purpose of 
Congress.”). 

412. 29 C.F.R. § 1910.95(a), (b)(1), tbl. G-16 (2023). 
413. Id. § 1910.1000, tbls. Z-1, Z-2, Z-3.  
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For their part, all stakeholders—employers, trade appreciations, unions, 
and worker associations—should analyze more clearly any statements in 
the preamble to a proposed standard that the standard would be a 
“performance” standard providing “flexibility.”  They should instead 
determine whether a proposed requirement meets OSH Act § 6(b)(5)’s 
requirement for an “objective” performance criterion—such as a 
requirement of ninety decibels.  If it does not, they should file comments in 
the rulemaking record that the proposed standard violates the last sentence 
of § 6(b)(5), that it would be, in fact, “a subjective” standard.  And, in fact, 
any promise of “flexibility” would be illusory.  All stakeholders should 
demand that all standards touted to be performance standards have the 
objective performance criteria required by § 6(b)(5). 

Employers and trade associations should also go further.  They should 
demand that, as § 6(b)(5) expressly requires, all standards by default be 
performance standards with objective performance criteria unless OSHA 
finds that such criteria are not “practicable.”  Employees and their unions 
might well find it in their interest to join employers in a demand that OSHA 
comply with § 6(b)(5) and thus use only objective performance criteria unless 
that exception is met.  That way, all parties would have “fair meaning” as to 
what is expected of them.  If objective performance criteria cannot be set 
down, then all should demand that specification standards be set. 

If OSHA cannot write either kind of standard, then employers and their 
trade associations must demand that either no standard be set or that 
OSHA state explicitly that the standard is so phrased as to require the 
employer only to make a reasonable judgment as to what the standard 
requires and not a correct one, and therefore that citations will not be issued if 
the employer’s judgment is reasonable. 

As for the Commission, it should stop equating unconstitutionally vague 
standards with performance standards.  Some performance criteria are 
unconstitutionally vague; some are not.  Those that meet OSH Act 
§ 6(b)(5)’s requirement for an “objective” performance criterion can never 
be unconstitutionally vague.  As discussed above, the word “objective” 
means “expressing or involving the use of facts without distortion by 
personal feelings or prejudices,”414 which, as understood by the drafters of 
the OSH Act and as a practical matter, requires numerically expressible 
criteria.415  The Commission and the courts should also stop characterizing 
a standard as a “performance” standard unless it somehow advances the 
analysis.  If a standard is or would be unconstitutionally vague, it does not 
 

414. See supra note 87 and accompanying text.  
415. See supra notes 107–125 and accompanying text.  
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advance the analysis to also call it a performance standard. 
Second, if a standard is characterized in a proposed standard or its 

preamble as a “performance” standard that affords “flexibility,” but does 
not prescribe an objective performance criterion, the Commission and the 
courts should consider holding that the standard is a sham performance 
standard which raises significant “fair notice” concerns (whether based on 
the Due Process clause or the APA).416  Further, it would be making 
requirements that the regulated party could not really foresee.  Inasmuch as 
this holding would provide the promised flexibility, it would vindicate the 
original intent of the standard, prevent the undermining of the rulemaking 
process by OSHA’s misleading statements, and provide fair notice to all 
parties.  It is time to make the promise of “objective” standards real by 
making such standards actually objective, and as this study hopes to show if 
this promise cannot be met, then OSHA should revert to specification 
standards.  Remember, one size does not fit all. 

 

 

416. See supra note 365 and accompanying text.  




