THE BRAVE NEW WORLD OF
ADMINISTRATIVE LAW

AMY J. WILDERMUTH*

Administrative law 1s i substantial flux. Over the last fifieen years, beginning with its
decision in Free Enterprise Fund v. Public Company Accounting Oversight
Board, the Supreme Court has transformed administrative law in profound ways. In the
decade and a half since that case, we have witnessed core precedents fall or be substantially
narrowed, with seemingly more on the horizon. Many have characterized the Court’s project
as aggrandizing power to the President, as seeking to rein in runaway agencies, or even as
undoing the administrative state.

The reality is more complex. "To grasp where the Court’s project might take us, we must
begin by understanding what the Court has done and why. Many have struggled to identify
exactly what is motwating the Court’s actions, particularly given their seemingly disparate
impulses and outcomes. How can we make sense of cases in which the Court, for example,
radically shifls power away from the executive, as in Loper Bright, but then embraces a
return of robust powers to the executive, as in Trump v. Wilcox?

This Article begins to offer that explanation. It seeks to show that the Court’s recent
administrative law cases must be understood by dividing them into two categories: constitu-
tional cases and APA cases. 1t argues that each category has a distinct underlying theoretical
foundation, resulting in different modes of analysis. ‘The constitutional cases tend to embrace
Jformalism and a robust unitary executive theory. The APA cases, on the other hand, follow
a more text-bound, APA originalist approach. Recognizing these different approaches is
critical to understanding what will resonate with the Court in the future and vital to those
who seek to shape the future of the resmagined administrative state.

*  Visiting Professor of Law, University of Minnesota Law School. Biggest thanks to my
generous colleagues Nicholas Bednar, Kristin Hickman, and Ilan Wurman for their comments
and suggestions; the University of Minnesota Law School for providing research assistance;
and the outstanding students in the Fall 2025 Advanced Administrative Law course who
helped shape and refine many of the ideas presented here. I also thank Lincoln Davies for
providing the inspiration and encouragement for this piece and for his contributions that made
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INTRODUCTION

A new era of administrative law dawned in 2010.! The Supreme Court’s
decision in Free Enterprise Fund v. Public Company Accounting Oversight Board?
kicked off and foreshadowed a dramatic shift in how the Court approached
the structures and methods of administrative governance. In the fifteen years
since—a period in which the Court’s own membership has also

1. See Gillian E. Metzger, The Supreme Court, 2016 Term—Foreword: 1950s Redux: The Ad-
manastrative State Under Siege, 131 HARV. L. REV. 1, 17 (2017).
2. 561 U.S. 477 (2010).
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transformed?—the Court has been remaking the administrative state in pro-
found ways, shifting power away from agencies and returning power largely
to the traditional three branches of government: the courts, the President,
and, to a lesser extent, Congress.

The Court’s 2023 Term punctuates the point. In case after case, the
Court revealed the sweeping arc of this new era, with some describing the
Term as one of “[m]ajor wins for conservatives in the ‘war on the adminis-
trative state.””* In that Term alone, from Loper Bright Enterprises v. Raimondo®
overturning Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc. 5 to SEC
v. Jarkesy” requiring an Article III court to hear claims rather than an agency
adjudicator, to Ohio v. EPA3 undoing major pollution restrictions for what the
Court said was the agency’s inadequate explanation, the Supreme Court’s
skepticism of federal agencies was on full display.

As far-reaching as these decisions were, the 2023 Term was just the tip of
the iceberg. While the 2024 Term did not bring such obvious administrative
law fireworks, it reconfirmed the scope and scale of the Supreme Court’s
broader project: nothing short of reshaping how courts will evaluate the struc-
ture and work of administrative agencies well into the future. FDA v. Wages &
White Lion Investments, L.L.C.9 named a new doctrine for an agency reversing
course. In FCCv. Consumers’ Research,'® the Court again wrestled with nondele-
gation doctrine. And Trump v. Wilcox!! foreshadowed the coming limits to the
use of for-cause removal restrictions, one of the biggest issues now before the
Court in its 2025 Term. In short, no aspect of administrative law is off-limits.
The field, once largely a settled area of law entrenched in all corners of Wash-
ington, D.C. agency and law firm offices, is now in substantial flux.

3. Since 2010, five new members have joined the Court: Justice Kagan (2010); Justice
Gorsuch (2017); Justice Kavanaugh (2018); Justice Barrett (2020); and Justice Jackson (2022).
See Current Members, Sup. CT. OF THE U.S., https://www.supremecourt.gov/about/biog
raphies.aspx [https://perma.cc/E34N-YLH4]| (last visited Jan. 14, 2026). The last four jus-
tices were all born after 1965, prompting one leading casebook to identify the change as a “gen-
erational shift” at the Court. KRISTIN HICKMAN, RICHARD J. PIERCE, JR. & CHRISTOPHER J.
WALKER, FEDERAL ADMINISTRATIVE LAW: CASES AND MATERIALS 27 (4th ed. 2023).

4. Amy Howe, Roberts Court Hands Major Wins to Trump, Conservative Movement in 202524 Term,
SCOTUSBLOG (July 3, 2024), https://www.scotusblog.com/2024/07/roberts-court-hands-ma
jor-wins-to-trump-conservative-movement-in-2023-24-term/ [https://perma.cc/YY42-EXPK].
144 S. Ct. 2244, 2273 (2024).

467 U.S. 837 (1984).

144 S. Ct. 2117, 2139 (2024).

144 S. Ct. 2040, 2055-56, 2058 (2024).
. 145 S. Ct. 898, 930 (2025).

10. 145 8. Ct. 2482, 2510-11 (2025).

11. 145 S. Ct. 1415 (2025).

©® N
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So just how much change is afoot? And how do we adjust administrative
governance to be permissible within this new framework? To draw conclu-
sions about the Court’s goals, we first must understand what the Court is
doing. Exploring the narratives giving rise to this shift is helpful.!2 The aim
of this Article, however, is not to criticize or endorse the Court’s project. In-
stead, it 1s to dive deeply into the opinions to better identify their analytical
roots and what they reveal about where the Court is headed.

When considered together, certain patterns emerge. The scheme, it turns
out, is a simple one. On one side are the constitutional cases. These cases,
perhaps unsurprisingly, follow the Court’s recent formalist approach to sep-
aration of powers.!3 This includes, but is not limited to, embracing a robust
unitary executive theory.!* Although examples abound, the analysis here fo-
cuses on appointment and removal, non-Article III adjudication, and non-
delegation cases.

On the other side are the Administrative Procedure Act (APA)!5 cases, 1.e.,
the statutory foundation for contemporary administrative governance. Cases
on this side are increasingly oriented toward a text-bound and perhaps even
originalist understanding of the APA. Appreciating the Court’s decisions in
this area requires understanding formative administrative law cases of the
1940s and 50s. The recent cases have explored judicial review standards,
such as Loper Bright and Ohio v. EPA, as well as procedural requirements of the
APA, such as Little Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania'®
and Perez v. Mortgage Bankers Association.\?

Some legal scholars!8—as well as some justices on the Supreme Court!9—
have given the impression that the Court’s project is ultimately a radical

12. See, eg., Cass R. Sunstein, Administrative Law’s Grand Narrative, 77 ADMIN. L. REV. 291 (2025).

13. See, eg., SEC v. Jarkesy, 144 S. Cit. 2117 (2024); Consumers’ Rsch., 145 S. Ct. at 2482.

14.  Erwin Chemerinsky, Morrison v. Olson and the Triumph of the Unitary Executive Theory,
SCOTUSBLOG (Dec. 3, 2025), https://www.scotusblog.com/2025/12/morrison-v-olson-
and-the-triumph-of-the-unitary-executive-theory/ [https://perma.cc/ GSHG-UL5Y].

15. 5 U.S.C. §§ 551-559, 561-570a, 701-706.

16. 140 S. Ct. 2367 (2020).

17. 575 U.8.92 (2015).

18.  See, e.g., PHILIP HAMBURGER, IS ADMINISTRATIVE LAW UNLAWFUL? (2014); Sunstein,
supra note 12, at 292, 294-95.

19. See, eg., Dep’t of Transp. v. Ass’n of Am. R.Rs., 575 U.S. 43, 61 (2015) (Alito, J.,
concurring) (“Our Constitution, by careful design, prescribes a process for making law, and
within that process there are many accountability checkpoints. It would dash the whole
scheme if Coongress could give its power away to an entity that is not constrained by those
checkpoints.” (citation omitted)); . at 91 (Thomas, J., concurring in the judgment) (“We have
overseen and sanctioned the growth of an administrative system that concentrates the power
to make laws and the power to enforce them in the hands of a vast and unaccountable
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reimagining of the administrative state, one that aims to drastically shrink it
in line with the view that our current system of administrative governance is
largely unconstitutional.20 In truth, a majority of the Court seems less inter-
ested in a wholesale abandonment of the administrative state. Instead, they
seem interested in returning it to something more like it was at the time the
APA was enacted.2! Even if not as radical, the current project has and will
continue to fundamentally transform what the administrative state will look
like. This Article offers ideas about what we might expect and, vitally, how
parties might help shape them.

The Article proceeds in two parts. Part I focuses on the Court’s constitu-
tional administrative cases and how they reflect the Court’s turn to formalism
and a particularly strong version of the unitary executive theory. The three
categories of cases examined are appointment and removal cases, non-Arti-
cle III adjudication cases, and nondelegation cases. Part II turns to the APA
cases, where we see the Court’s increasing reliance on the strict text of the
APA as well as APA-era cases to guide its decisions. There are three catego-
ries of examples here, too: statutory and regulatory interpretation cases, ar-
bitrary and capricious cases, and a grab bag of other cases, all reflecting this
newer approach to interpreting the APA.

I CONSTITUTIONAL CASES

In the years since the APA was enacted in 1946, the Court’s constitutional
cases in administrative law have generally been functionalist in approach. As
John Manning has described, these opinions “stress[ed] the checking func-
tion”: “Congress has broad power to create institutions of government as
long as it maintains an overall system of checks—a creative tension among
the branches.”?? In contrast to today, they did not require adherence to a

administrative apparatus that finds no comfortable home in our constitutional structure. The
end result may be trains that run on time (although I doubt it), but the cost is to our Constitu-
tion and the individual liberty it protects.”).

20.  See generally Sunstein, supra note 12, at 292-93 (explaining that recent administrative law
developments are explained by a “Grand Narrative [that] points to three alleged transgressions, in
the form of successive breaches of Article I, Article II, and Article III of the Constitution, all occur-
ring in the first half of the twentieth century and motivated in large part by the New Deal”).

21. Kiistin E. Hickman & Amy J. Wildermuth, Harmonizing Delegation and Deference Afler
Loper Bright, 100 N.Y.U. L. REV. 1924, 1928 (2025).

22. John F. Manning, Separation of Powers as Ordinary Interpretation, 124 HARV. L. REV.
1939, 2039 (2011).
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strict unitary executive theory, allowing Congress greater flexibility in design-
ing agencies and the work they could do.23

The Court’s decisions today are decidedly more formalist, inspired at least
in part by cases like Buckley v. Valeo?* and Immigration & Naturalization Service v.
Chadha.®> In Chadha, for example, the Court found a one-house veto of the
Attorney General’s suspension of Chadha’s deportation unconstitutional be-
cause it permitted Congress to act without following the constitutional com-
mands of bicameralism and presentment.26 This was so despite arguments
that the congressional veto was viewed as “needed to control the exercise of
powers which are delegated to the executive branch in necessarily broad
terms”?7 or, as Justice White framed it, the veto was “a central means by
which Congress secures the accountability of executive and independent
agencies” and, as a result, appeared in hundreds of statutes.28

Like Chadha, the Court’s constitutional cases in the administrative sphere
insist on strict compliance with specified constitutional powers and a “norm
of strict separation.”?® One branch should not “influence or regulate” that
of another,?" nor should one branch do the work that is the realm of another.
Along with this embrace of stricter separation, the Court has endorsed a
more robust version of the unitary executive theory, the notion that “[u]nder
the Constitution, the President, and no one else, has executive power.”3!

With this background in mind, the cases in this category are divided into
three subcategories: appointment and removal, non-Article III adjudication,
and nondelegation. We begin with appointment and removal.

A.  Appointment and Removal
Appointment of officers is provided for in Article II, Section 2, Clause 2
of the Constitution. The President:

shall nominate, and by and with the Advice and Consent of the Senate, shall appoint
Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and

23. Peter M. Shane, The Orginalist Myth of the Unitary Executive, 19 U. PA. J. CONST. L. 323,
324 (2016).

24. 424 U.S. 1(1976).

25. 462 U.S. 919 (1983).

26. Id. at 958-59.

27. James Abourezk, The Congressional Veto: A Contemporary Response to Executive Encroachment
on Legislative Prerogatives, 52 IND. L.J. 323, 327 (1977).

28.  Chadha, 462 U.S. at 96768 (White, J., dissenting).

29. Manning, supra note 22, at 2039.

30. ILd

31. Cass R. Sunstein & Adrian Vermeule, The Unitary Executive: Past, Present, Future, 2020
Sup. CT. REV. 83, 83 (2021).



2026] THE BRAVE NEW WORLD OF ADMINISTRATIVE LAW 315

all other Officers of the United States, whose Appointments are not herein otherwise

provided for, and which shall be established by Law: but the Congress may by Law vest

the Appointment of such inferior Officers, as they think proper, in the President alone,

in the Courts of Law, or in the Heads of Departments.32
Removal, outside of impeachment, does not appear in the Constitution.

The hallmark of appointment and removal before 2010 was the endorse-
ment of Congressional flexibility and pragmatism?3 with only limited excep-
tions.3* The Court broadly deferred to Congress’s choices, particularly in
cases where it perceived independence from political influence to be im-
portant.®> Since Free Enterprise Fund, however, the Court’s approach to ap-
pointment and removal has been more formalist’¢ and centered in a strong
version of the unitary executive theory.37

Free Enterprise Fund involved a challenge to the statutory removal protec-
tions for the members of the Public Company Accounting Oversight
Board.3® The Board, which was created after a series of high-profile account-
ing fiascos, 1s charged with creating and enforcing rules that govern the au-
diting of public companies.?® Their structure, however, was somewhat novel:
The Board is supervised by the Securities and Exchange Commission (SEC),
whose members, the parties agreed for the purposes of the case, were also
protected from removal at will.#0 This meant there were two layers of

32. U.S.CONST. art. I, § 2, cl. 2.

33.  See Humphrey’s Ex’r v. United States, 295 U.S. 602, 631-32 (1935).

34. See, e.g., Buckley v. Valeo, 424 U.S. 1, 140, 143 (1976) (concluding that requiring
certain members of the Federal Election Commission board to be selected by each House and
requiring all members to be confirmed by the full Congress to be unconstitutional); Myers v.
United States, 272 U.S. 52, 176 (1926) (holding a restriction that required Senate approval
for removing a principal officer, a postmaster, unconstitutional).

35.  See, e.g., Morrison v. Olson, 487 U.S. 654, 693 (1988) (“[ TThe congressional determination
to limit the removal power of the Attorney General was essential, in the view of Congress, to estab-
lish the necessary independence of the office”); Wiener v. United States, 357 U.S. 349, 353-54
(1958) (concluding that the “nature of the function that Congress vested in the War Claims Com-
mission” limited the President’s removal power even without explicit statutory removal provisions).

36. See Manning, supra note 22, at 1943 (noting that the formalist approach “generally
presupposes that the Constitution draws sharply defined and judicially enforceable lines
among the three distinct branches of government. The conventional wisdom assumes that
formalists reach this conclusion by applying standard textualist approaches”).

37. Sunstein & Vermeule, supra note 31, at 110, 112.

38. Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 486 (2010).

39. Seeid. at 484-85.

40.  Seeid. at 487.
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protection from removal*!: one that protects Board members from removal
by the SEC and one that protects SEC members from removal by the Presi-
dent.#2 The Court held the unusual structure “contravene[d] the Constitu-
tion’s separation of powers.”*3

At first glance, Free Enterprise Fund is a narrow, one-off decision.** Focusing
on the relative obscurity of dual-layer protections, however, belies the opin-
ion’s real ambition. It engaged in a full examination of prior removal pro-
tections cases with a particular focus on the narrowness of each holding,
summed up as “we have previously upheld fmited restrictions on the Presi-
dent’s removal power.”*> The Court also used the opportunity to make a
broader point about the Take Care Clause and a particular vision of how the
executive must function: “[t]he President cannot ‘take Care that the Laws be
faithfully executed’ if he cannot oversee the faithfulness of the officers who
execute them.”# This wide embrace of a strong unitary executive in the
context of appointments and removals signaled that the Court was open for
business.*’

And open it has been. Since Free Enterprise Fund, the Court has now taken
seven appointment and removal cases.*® In the five decided cases, it con-
cluded the relevant structure was unconstitutional in all but one.*

41. Although framed by the majority as a “novel structure,” . at 496, Justice Breyer
included in his dissent a list of other dual for-cause removal situations, which he numbered at
twenty-four for boards, offices and bureaus and 573 other appointees. Id. at 549-85 (Breyer,
J., dissenting). He also noted the potential problem with 1,584 AL]Js in twenty-eight agencies.
1d. at 586-87.

42, Seeid. at 495 (majority opinion).

43. Id. at 492.

44. There remains an open question regarding removal protections for Administrative
Law Judges, whose removal is reviewed by the Merit Systems Protection Board, whose mem-
bers have removal protections. See Walmart, Inc. v. Chief Admin. L. Judge of Off. of Chief
Admin. Hearing Officer, 144 F.4th 1315, 1345 (11th Cir. 2025). Fiee Enterprise Fund specifi-
cally did not address ALJs. Free Enter. Fund, 561 U.S. at 507 n.10.

45.  Free Enter. Fund, 561 U.S. at 495 (emphasis added).

46. Id. at 484.

47. Sunstein & Vermeule, supra note 31, at 104.

48.  See generally Lucia v. SEC, 138 S. Ct. 2044 (2018); Seila Law LLC v. Consumer Fin.
Prot. Bureau, 140 S. Ct. 2183 (2020); Collins v. Yellen, 141 S. Ct. 1761 (2021); United States
v. Arthrex, 141 S. Ct. 1970 (2021); Kennedy v. Braidwood Mgmt., Inc., 145 S. Ct. 2427
(2025); Trump v. Slaughter, No. 25-332 (U.S. filed Sept. 4, 2025); Trump v. Cook, No.
25A312 (filed Sept. 18, 2025).

49.  See Kennedy, 145 S. Ct. at 2446.
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1. Who Is an Officer?

We begin with how the Court has approached who is an officer. To de-
termine whether a particular role constitutes an officer, the Court has long
held that courts should consider both (1) the timeframe of such a person’s
service and (2) the service performed.

Where a position is “continuing and permanent” rather than “occasional
or temporary,” it is more likely to qualify as an officer.’® Since the 1879
decision in United States v. Germaine! holding that doctors hired to perform
certain exams on a fee per exam basis were not officers, there has been little
discussion of what qualifies as a “temporary” official. The oft-maligned opin-
ion in Morrison v. Olson2 concluded that the “independent counsel” was an
inferior officer, but did so in part due to her limited duration, which seems
to be in some tension with Germaine’s conclusion that temporary might equate
to a lack of officer status altogether, not that it would make one a lesser of-
ficer. Recent cases have involved positions that everyone has agreed are
“continuing” or “permanent,” and thus not much has been discussed regard-
ing this prong of the test.

What the Court has done, however, is further clarify, based on the nature
of their responsibilities, who is an officer and has provided additional guid-
ance for drawing the line between who is an inferior officer and who is a
principal officer. To be an officer, the Court has required that one “exer-
cis[e] significant authority.”>* Moreover, if one may make the final decision
regarding that authority, one is a principal officer.5> On the other hand, if
one makes recommendations or can exercise that authority, albeit subject to

50. United States v. Germaine, 99 U.S. 508, 511-12 (1879).

51. 99 U.S. 508 (1879).

52. 487 U.S. 654, 672 (1988).

53.  Cf Arthrex, 141 S. Ct. at 1985 (noting in passing certain early officials who made decisions
on questions of patent law, but that they were “assembled to resolve a single issue,” which meant
“these ad hoc positions may not have even constituted offices” and, even if officers, they could have
been no more than inferior officers given their temporary duration and limited powers).

54. Buckley v. Valeo, 424 U.S. 1, 126 (1976). In Lucia v. SEC, 138 S. Ct. 2044 (2018), Justice
Thomas, joined by Justice Gorsuch, indicated that he believed the original public meaning of offic-
ers included “all federal civil officers.” 138 S. Ct. at 2056 (Thomas, J., concurring) (“The Founders
likely understood the term ‘Officers of the United States’ to encompass all federal civil officials who
perform an ongoing, statutory duty—no matter how important or significant the duty.”); see also
Jennifer L. Mascott, Who Are “Officers of the United States”?, 70 STAN. L. REV. 443, 55864 (2018)
(cited in the Thomas opinion). Although it is not clear what the full implications of such a conclu-
sion might be, it has yet to gain much traction with other members of the Court.

55.  Arthrex, 141 S. Ct. at 1980.
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a principal officer’s veto, that individual is an inferior officer. The Court has
decided three cases illustrating these differences.

In Lucia v. SEC56 an investment company and its owner found to have
violated securities laws in a proceeding before an SEC Administrative Law
Judge (ALJ), challenged the appointment of the ALJ as unconstitutional.5
The petitioner claimed ALJs were “officers” who had not been appointed by
any of the methods permitted by the Appointments Clause.?8

The opinion began with what was meant by “significant authority,” which
included instances in which an official presiding over an adjudication exer-
cises the power to “ensure . . . fair and orderly adversarial proceeding][s],”
including taking testimony, receiving evidence, examining witnesses, admin-
istering oaths, ruling on motions, and regulating the conduct of proceedings,
parties, and counsel.’® In addition, ALJs issued decisions that could become
final if the Commission declined to review them.50 Because the SEC ALJs
had these powers, they qualified as officers and must be appointed by a pro-
cess consistent with the Constitution, which could be by the “head of [a] de-
partment,” here, the SEC.6!

Because the analysis in Lucia was similar to that in Freytag v. Commussioner,52
it was not immediately clear that much had shifted. When the Court took
United States v. Arthrex, Inc.,% which involved a challenge to Administrative
Patent Judges (APJs), it became clear Lucia was not a one-off.64

Arthrex involved a challenge to a proceeding called inter partes review,
which allows a three-member panel of APJs to examine the validity of an
existing patent.55 When one of Arthrex’s patents was invalidated in such a
proceeding, Arthrex claimed that the APJs were improperly appointed.5¢ It
contended that APJs were not inferior officers who could be appointed, as
they had been, by the Secretary of Commerce. Instead, Arthrex claimed they
were principal officers requiring a Presidential nomination and Senate con-
firmation.67

56. 138 8. Ct. 2044 (2018).
57. Id. at 2049-50.

58. Id. at 2050.

59. Id. at 2049-50.

60. Id. at 2049.

61. Id at 2051-52.

62. 501 U.S. 868 (1991).
63. 141 8. Ct. 1970, 1976 (2021).
64. Id. at 1976.

65. Id. at 1977.

66. Id. at 1978.

67. Id
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The Court began with the familiar test from Edmond v. United StatesS8: To
be an inferior officer, one must be “directed and supervised at some level by
others who were appointed by Presidential nomination with the advice and
consent of the Senate.”®® There are typically two ways in which one is di-
rected and supervised.

The first 1s what one might call the administrative or personnel oversight
test.”0 Who assigns you to your tasks? Who sets the terms for your work
schedule? Who sets your pay schedule? Evaluating APJs under this test, the
Court concluded they were “directed and supervised” in that the Patent and
Trademark Office (PTO) Director, a President-nominated, Senate-con-
firmed position,”! had the necessary oversight: “The Director fixes the rate
of pay for APJs, controls the decision whether to institute inter partes review,
and selects the APJs to reconsider the validity of the patent.”72

The problem came with the second prong of directing and supervising:
the ability to review and override the decision of the inferior officer.”? Essen-
tially, who has the final say? The Court concluded the APJ decisions were
final and unreviewable, meaning the APJs had the final say and were not
inferior to anyone.”*

The third and most recent case in this group is Kennedy v. Braidwood Man-
agement, Inc.’> In that case, a group of individuals and small businesses were
unhappy with certain mandatory preventive health coverage requirements
and brought a challenge to the group that had recommended them.’¢ The
plaintiffs claimed that members of the U.S. Preventive Services Task Force—
whose primary responsibility was to rate certain preventive services that in-
surers, based on that rating, must cover at no cost to the insured—were prin-
cipal officers.”” The Court disagreed and concluded that Task Force mem-
bers were properly appointed as inferior officers.”

68. 520 U.S. 651 (1997).

69. Id. at 663.

70.  See Arthrex, 141 S. Ct. at 1979-80 (describing administrative oversight as supervision,
including assignment control and payment setting).

71. Id at 1977.

72. Id. at 1980.

73. Id. at 1985-88 (explaining APJs’ unreviewable authority in issuing final decisions is
incompatible with an inferior officer position and must be subject to some level of supervision
by an executive officer).

74. Id at 1979-81.

75. 145 S. Ct. 2427 (2025).

76.  Seed. at 2441.

77. Id at 2438, 2446-47.

78. Id. at 2443.
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In analyzing the status of the members, the Court first relied on the Sec-
retary’s ability to remove them at will, an indication of his administra-
tive/personnel oversight and supervision.” More critically, when examining
who had final say on any particular rating of a preventive service, the Court
concluded that the relevant statutory authority gave the Secretary that abil-
ity: he could “review and block [the Task Force’s] recommendations before
they take effect.”80

With this last application, the exercise of dividing officers into inferior and
principal has become more straightforward. The Court begins the analysis
with the administrative/personnel prong of “to supervise and direct,” which
Kennedy indicates can be as little as the ability to remove the officer.8! Because
it is hard to imagine a position that would not have a provision allowing for
removal, what is of “particular importance”#? is whether a principal officer
has the power to “review or command” action,?? regardless of whether he
chooses to exercise that power.8¢ In justifying the importance of this prong,
the Court highlighted the “chain of command”8 under the President, an
idea that Justice Scalia developed in his famous Morrison dissent,¢ and one
that we will return to again.

One final note: Although it does not speak to the test for who is what kind
of officer, many observers have noted that the remedies in Lucia and partic-
ularly Arthrex struck them as somewhat odd.

In Lucia, the Court required that SEC ALJs be properly appointed,8?
which meant appointment by the head of the agency. The SEC had done
just that by ratifying the appointment of the SEC ALJs while the litigation
was pending.88 What raised eyebrows was that the Court also insisted that

79. Id. The Court also noted that the APJs in Arthrex were inferior officers even though
they had removal protections. See id. at 2448.

80. Id. at 2447. The dissent sharply criticizes the statutory interpretation that leads to
the majority’s result but does not otherwise appear to disagree with the tests to be applied. See
ud. at 2467 (Thomas, J., dissenting).

81. Id. at 2444 (majority opinion) (basing its conclusion that the members are inferior on
two conclusions, one of which is “the Secretary’s authority to remove Task Force members at
will”).

82. Id at 2445.

83. Id. at 2466 (Thomas, ., dissenting).

84. Id at 2446 (majority opinion).

85. Id at 2443.

86. Morrison v. Olson, 487 U.S. 654, 720-21 (1988) (Scalia, J., dissenting).

87. Luciav. SEC, 138 S. Ct. 2044, 2055 (2018).

88. See Pending Administrative Proceedings, Exchange Act Release No. 82,178 (Nov. 30,
2017), https://www.sec.gov/files/litigation/opinions/2017/33-10440.pdf [https://perma.
cc/VTV5-PH7D]; Lucia, 138 S. Ct. at 2055 n.6. After Lucia, the President ordered that ALJs
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the case not return to the original ALJ, even if he had, in the interim, been
properly appointed.89

In Arthrex, rather than requiring a new appointment process for the APJs
or striking down the statute in full, the Court struck the portion of the statute
that prevented review of the APJs’ decisions, thereby allowing the PTO Di-
rector to review their decisions going forward.? Justice Gorsuch was partic-
ularly critical of the Court’s decision to rewrite the statute: “Early American
courts did not presume a power to ‘sever’ and excise portions of statutes in
response to constitutional violations. Instead, when the application of a stat-
ute violated the Constitution, courts simply declined to enforce the statute in
the case or controversy at hand.”9!

These remedies, while somewhat odd, might share a common theme of
allowing for the appearance of some redress (Lucia) while minimizing institu-
tional disruption (Arthrex), consistent with what Kristin Hickman labels the
Roberts Court’s incrementalism.9 It suggests that plaintiffs in these cases
should be prepared for less sweeping cures to constitutional infirmities, even
if the longer-term consequences are much bigger.

2. Removal

In addition to the new applications of the test for categorizing officials into
principal officer, inferior officer, and mere employee categories, the Court

be moved into the excepted service category, which meant agencies were required to adopt
new procedures for hiring ALJs. See Jack M. Beermann & Jennifer L. Mascott, ACUS Research
Report on Federal Agency ALY Hiring After Lucia and Executive Order 13843 (Geo. Mason Univ. An-
tonin Scalia L. Sch., Working Paper No. LS 19-19, 2019) https://papers.ssrn.com/sol3/pa-
pers.cfmPabstract_id=3788490 [https://perma.cc/3ELA-DZ5Q)]. ACUS recommended,
among other things, that “[t]he guidelines and procedures for the hiring of ALJs should be
designed and administered to ensure the hiring of ALJs who will carry out the functions of the
office with impartiality and maintain the appearance of impartiality.” ACUS Recommenda-
tion 2019-2, Agency Recruitment and Selection of Administrative Law Judges, 84 Fed. Reg.
38,930, 38,931 (Aug. 8, 2019).

89. Lucia, 138 S. Ct. at 2055; see id. at 2064 (Breyer, J., dissenting) (“The Securities and
Exchange Commission has now itself appointed the Administrative Law Judge in question,
and I see no reason why he could not rehear the case.”).

90. United States v. Arthrex, Inc., 141 S. Ct. 1970, 1986-87 (2021).

91. Id. at 1990 (Gorsuch, J., concurring in part and dissenting in part).

92. Kiuistin E. Hickman, The Roberts Court’s Structural Incrementalism, 136 HARV. L. REV. F.
75,7677 (2022) (specifically calling out the current Court’s choice of remedies and describing
its approach as “carefully narrow, calibrated to tweak the day-to-day of administrative gov-
ernance incrementally, with plenty of carve outs and caveats, and with a preference for sub-
constitutional approaches, notwithstanding lofty flights of rhetoric about the Framers, liberty,
and other constitutional values”).
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has decided four cases restricting removal protections, beginning what ap-
pears to now be a near-complete retreat from Humphrey’s Executor v. United
States.9

For decades, entire generations of constitutional and administrative law
students have been asked to reconcile the holding in Myers v. United States,*
which struck down a removal protection for postmasters that required the
Senate’s consent, and Humphrey’s Executor, which—Tlikely the result of the
Court wanting to check what many perceived as President Roosevelt’s in-
creasing assertions of power—upheld removal protections for an FT'C offi-
cial.?> While distinctions can be made between the cases, including that Ay-
ers might be said to stand for the proposition that the Constitution prohibits
a legislative veto with respect to executive officials along the lines of Bowsher
0. Synar’® as well as the limited nature of the actual holding in Humphrey’s Ex-
ecutor to the unique traits of the FT'C, many have argued that Humphrey’s Ex-
ecutor 1s flatly inconsistent with the logic of Myers and its vision of a strong
unitary executive and therefore should be reversed.%” This view has, for
years, motivated some to question and challenge removal protections of all
SOTts.

Free Enterprise Fund, the opening salvo in the new era, was based on the
somewhat quirky structure of dual-layer protections noted above.? The case
could have been narrowly limited to those instances where Congress had em-
ployed such an arrangement and might not have captured much attention.
Its real aim, though, was to begin to question Humphrey’s Executor.9® From its
grand opening statement about separation of powers to its firm embrace of a
strong unitary executive, the Court seemed to invite challenges to removal
protections.!00

Accepting that invitation, the plaintiffin Seila Law LLC'v. Consumer Financial
Protection Bureau'! challenged the structure of the Consumer Financial Pro-
tection Bureau (CFPB) after the agency issued a demand for information
about its business practices. It claimed that the protections from removal for
CFPB’s sole director, in contrast to those for members of multi-member

93. 295 U.S. 602 (1935).

94. 272 U.S. 52, 175-76 (1926).

95.  Humphrey’s Ex’r, 295 U.S. at 631-32.

96. 478 U.S. 714, 726 (1986).

97. Geoflrey P. Miller, Independent Agencies, 1986 SuP. CT. REV. 41, 93 (1987) (describing
Humphrey’s Executor as “one of the more egregious opinions to be found on pages of the United
States Supreme Court Reports™).

98. Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 495-96 (2010).

99. Id. at 483-84, 493-95, 514.

100. Id. at 483-84, 492, 496-99, 503, 513-14.

101. 140 S. Ct. 2183, 2194 (2020).
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boards or commissions, were unconstitutional.102 In agreeing with the peti-
tioner, the Court first established that the general rule is that removal by the
President is not to be restricted.!93 The Court then characterized the
“Humphrey’s Executor exemption” as dependent on “the characteristics of the
agency before the Court.”10¢ It then limited the exemptions to the President’s
at-will removal power to only two circumstances: “one for multimember ex-
pert agencies that do not wield substantial executive power, and one for in-
ferior officers with limited duties and no policymaking or administrative au-
thority.”105

Shortly thereafter, in Collins v. Yellen,'9¢ a challenge was brought by share-
holders in Fannie Mae and Freddie Mac to the structure of the Federal Hous-
ing Finance Authority, which also had a single Director with removal pro-
tections. In finding a constitutional violation, Collins largely reiterated the
Court’s holding in Seila Law, rejecting arguments that the differences among
agencies should permit the protections.!07

After the Collins decision, only two sole heads of agencies with removal
protections remained, the Social Security Administration Commissioner and
the Special Counsel.108 Within weeks of the Collins decision, President Biden
removed the Social Security Administration Commissioner without citing
any reason.!® And, in ruling against Special CGounsel Hampton Dellinger’s
request for a preliminary injunction when President Trump removed him
from office, the D.C. Circuit confirmed its understanding of the blanket rule
from Collins that Dellinger was removable at will.110

Following the trajectory of the strong unitary executive embrace in these
cases, this past year the Court made headlines when it first questioned
Humphrey’s Executor and then agreed to take two cases that are likely to at least
sharply limit, if not reverse, that case’s holding.

In Trump v. Wilcox, President Trump had removed, without citing any
cause, Cathy Harris from the Merit System Protection Board,'!! and

102. Id.

103. Id. at 2191-92.

104. Id. at 2198.

105. 1d. at 2199-200.

106. 141 8. Ct. 1761, 1775 (2021).

107. Id. at 1784-87.

108.  Seila Law, 140 S. Ct. at 2201-02.

109. Darlene Superville, Biden Fires Trump-Appointed Head of Social Security Agency, AP NEWS
(July 9, 2021, 7:23 PM), https://apnews.com/article/joe-biden-business-government-and-
politics-b31675f4¢c5c286d08bc52466a2fc0165 [https://perma.cc/LEEK-WPLR].

110. See Dellinger v. Bessent, No. 25-5052, 2025 WL 887518, at *2—-3 (D.C. Cir. Mar.
10, 2025).

111. Harris v. Bessent, 775 F. Supp. 3d 164, 169-70 (D.D.C. 2025).
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Gwynne Wilcox from the National Labor Relations Board.!'2 Both Harris
and Wilcox sought and were granted relief in the lower courts preventing
their removal.!’3 The government sought a stay from the Supreme Court
while it appealed the case to the court of appeals, which would in effect per-
mit the removal of both officials.!'* In doing so, it insisted that Humphrey’s
Executor was wrongly decided and should be overturned or at least severely
restricted.!1

Because the case came to the Court on its emergency docket, there was
not full briefing and argument.!!¢ The Court insisted, though, that it was not
deciding the question of the constitutionality of the President’s actions.!7 It
nevertheless concluded that “the Government faces greater risk of harm from
an order allowing a removed officer to continue exercising the executive
power than a wrongfully removed officer faces from being unable to perform
her statutory duty,”!18 leading most commenters to conclude that Humphrey’s
Executor was as good as overruled!!® with one big exception: the Court
claimed its ruling did not “implicate the constitutionality of for-cause re-
moval protections for members of the Federal Reserve’s Board of Governors
or other members of the Federal Open Market Committee.”120

112. Wilcox v. Trump, 775 F. Supp. 3d 215, 222 (D.D.C. 2025).

113. 1Id at 240-41; Harris, 775 F. Supp. 3d at 188-89.

114. Application to Stay the Judgments of the United States District Court for the District
of Columbia and Request for Administrative Stay, Trump v. Wilcox, 145 S. Ct. 1415 (2025)
(No. 24A966), 2025 WL 1101716.

115. 1d. at *14; see also Letter from Sarah M. Harris, Acting Solicitor General, to Sen.
Richard J. Durbin, Ranking Member, U.S. S. Comm. on the Judiciary (Feb. 12, 2025),
https:/ /files.Ibr.cloud/public/2025-03/2025.02.12-OUT-Durbin-530D%20(1).pdf
[https://perma.cc/ SM9H-W728].

116. Trump v. Wilcox, 145 S. Ct. 1415, 1416 (2025) (noting “that question is better left
for resolution after full briefing and argument”).

117. Id at 1416-17.

118. Id

119.  See, e.g., Graham Steele, Agency Independence and the Federal Reserve’s Regulatory Functions,
YALE J. ON REGUL.: NOTICE & COMMENT (June 28, 2025), https://www.yalejreg.com/
nc/agency-independence-and-the-federal-reserves-regulatory-functions-by-graham-steele/
[https://perma.cc/ W3PN-4LWQ)] (“The order in Trump v. Wilcox . . . suggests the precedent
established in Humphrey’s Executor v. U.S. that appointees to multimember commissions are pro-
tected from removal by the President absent just cause is not long for this world.”); William
Baude, The Supreme Court Ruled in Favor of Trump, and That Is OK; N.Y. TIMES (May 23, 2025),
https://www.nytimes.com/2025/05/23/opinion/the-supreme-court-trump-executive-
agencies.html [https://perma.cc/J2ZB-WMKV].

120.  Walcox, 145 S. Ct. at 1417; see also id. at 1421 (Kagan, J., dissenting) (calling the refer-
ence “out of the blue”). Excepting the Fed from a possible fall of Humphrey’s Executor has been
the subject of much academic debate, largely because economists view the Fed’s independence
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In September, after the dissent’s blistering rebuke in Wilcox,!2! the Court
granted certiorari in Trump v. Slaughter.'22 Rebecca Slaughter is a member of
the Federal Trade Commission whom President Trump attempted to re-
move in March.!2? Her case directly raises the question of whether principal
officers must be removable at will by the President.!2* The Court also agreed
to hear argument in Trump v. Cook,'?5 a case involving President Trump’s at-
tempts to remove Lisa Cook, a member of the Federal Reserve Board of
Governors, for “cause” based on what the President claims are misrepresen-
tations on a mortgage application.!26

The recent arguments in the Slaughter case confirm that the Court appears
ready to sharply narrow the circumstances under which removal protections
for members of multimember boards and commissions heading agencies—
the only remaining principal officers with removal protections—may be em-
ployed, which is consistent with its overall strong unitary executive approach
and the predicted return to a more Myers-like approach to removal.!2? Nev-
ertheless, there does appear to be one area in which the Court might retain
removal protections. The arguments in Trump v. Cook, consistent with its or-
der in Wilcox, indicate the Court will preserve at least one narrow exception
and allow robust removal protections for members of the Federal Reserve.128
Exactly what the contours of these rulings might be, though, remains to be
seen.

as critical to the economy. See Benjamin Dinovelli, Tre Federal Reserve Exception (Vand. L., Work-
ing Paper No. 5277476, 2025), https:/ /papers.ssrn.com/sol3/papers.cim?abstract_id=5277476
[https://perma.cc/3CV3-L7JA] (exploring the arguments for a Fed exception).

121, Wilcox, 145 S. Ct. at 1418 (“Our emergency docket, while fit for some things, should
not be used to overrule or revise existing law.”).

122. 146 S. Ct. 18 (2025).

123.  Slaughter v. Trump, 791 F. Supp. 3d 1, 6 (D.D.C. 2025).

124.  Slaughter, 146 S. Ct. at 18.

125. 146 S. Ct. 79 (2025).

126. Cook v. Trump, 804 F. Supp. 3d 14, 19-20 (D.D.C. 2025).

127.  Amy Howe, Court Seems Likely to Side with Trump on President’s Power to Fire FTC Commus-
stoner, SCOTUSBLOG (Dec. 8, 2025, 5:05 PM), https://www.scotusblog.com/2025/12/court-
seems-likely-to-side-with-trump-on-presidents-power-to-fire-ftc-commissioner/
[https://perma.cc/4SUJ-HACH].

128. Amy Howe, Supreme Court Appears Likely to Prevent Trump from Firing Fed Governor,
SCOTUSBLOG, (Jan. 21, 2026, 3:45 PM) https://www.scotusblog.com/2026/01/supreme-

court-appears-inclined-to-prevent-trump-from-firing-fed-governor/

[https://perma.cc/ JWV7-E27U].
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3. What’s Next: Appointment and Removal of Officers

(1) The Court’s appointment cases are about two things: (a) who is an officer, with
implications for the hiring and removal of those officials now considered officers, and (b)
what kind of officer, which limits the powers those officials may wield.

(@) Who is an officer?

What makes one an officer is a straightforward and not-so-surprising list:
when one plays a significant role in adjudicating, rulemaking, or enforcement
in a court of law, one is exercising “significant authority.”!29 Information
gathering and investigation, however, remain powers that may be exercised
by those who are not officers.!30

In the adjudication context, officials with trial-type powers and the power
to make final, binding decisions, even if reviewable, must be officers.!3! In
addition, Buckley instructs that the “responsibility for conducting civil litiga-
tion in the courts of the United States for vindicating public rights” requires
an officer.'32 Finally, Buckley also includes the power to make rules, both
binding and nonbinding, in its list of significant authority.!33

(b) What kind of officer?

The difference between who is a principal officer and who is an inferior
officer might be best captured in a simple question: Do you have a boss? If
so, you are inferior; if not, you are a principal officer. But how do we know
if you have a boss?

One view, that of Justice Thomas in Arthrex, focuses on managerial respon-
sibility for personnel rather than the independence of an individual officer’s
decisions and their reviewability: “the accountability feature of the Appoint-
ments Clause was not about accountability for specific decisions made by
inferior officers, but rather accountability for ‘a bad nomination.””!3* In this
version, the Court asks what mechanisms exist to supervise the official in a

129. Buckley v. Valeo, 424 U.S. 1, 13941 (1976). But see Lucia v. SEC, 138 S. Ct. 2044,
2056 (2018) (Thomas, J., concurring) (asserting the term “Officer of the United States” “en-
compassed all federal civil officials with responsibility for an ongoing statutory duty” (internal
quotations omitted)).

130.  Buckley, 424 U.S. at 137.

131.  Lucia, 138 S. Ct. at 2053-54.

132, Buckley, 424 U.S. at 140.

133, Seeid. at 140-41.

134. United States v. Arthrex, Inc., 141 S. Ct. 1970, 2010 (2021) (Thomas, J., dissenting).
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managerial sense!?S rather than “the way Congress structured a particular
agency’s process for reviewing [the official’s] decisions.”136

The Court, though, appears to have rejected this test. While person-
nel/administrative management continues to be considered, the determina-
tive test appears to be the reviewability of an official’s decisions by a superior.
This “final say” test is about, according to now-Judge Neomi Rao, “whether
an officer has the final word on a particular issue.”!37 If one has the final say,
even If that individual chooses not to exercise it, she is a principal officer.138
The opposite is also true: If someone above you can modify or veto your
decision, you are an inferior officer.

Combined with the insights above, we now have a test that suggests the
following are inferior officers: (1) those who draft and submit recommended
regulations and other nonlegislative rules, such as a task force or senior poli-
cymakers in an agency; (2) those who are empowered to conduct hearings
and make adjudicative decisions that are subject to further review like the
Lucia ALJs and Arthrex’s APJs after the Court modified the statute; and (3)
those who appear in court on behalf of the government, such as an Assistant
U.S. Attorney. So long as there is a principal officer or multimember body
of principal officers who may exercise final say over what becomes a rule, the
final decision in an adjudication, and what may be taken to court, those who
exercise significant authority below them are inferior officers.

This does not suggest that every application of the Court’s test is straightfor-
ward. Those who were hired through a competitive process and are entitled to
certain protections under the Civil Service Reform Act of 1978 are generally not
appointed in a manner consistent with what is required for officers.!3® Where
those individuals are given powers such as what Professor Nou labels “final sub-
delegations,” which means they are empowered to make final decisions for the
agency such as signing off on a rulemaking with explicitly no review retained by
the head of the agency,!#0 their appointment could be problematic. The Court’s
hyperfocus on the finality of their decisions suggests that the Court may indeed

135. Id. at 2000-02.

136. Id. at 2002-03.

137. Neomi Rao, Removal: Necessary and Sufficient for Presidential Control, 65 ALA. L. REV.
1205, 1245 (2014).

138. Kennedy v. Braidwood Mgmt., Inc., 145 S. Ct. 2427, 2446 (2025) (“To be clear, to
supervise and direct for purposes of the Appointments Clause, the Secretary ‘need not review
every decision.” Rather, ‘[w]hat matters is that’ the Secretary ‘have the discretion to review
decisions rendered by’ the Task Force.” (citation omitted) (quoting Arthrex, 141 S. Ct. at 1988)).

139.  See generally Peyton C. Baker, Significant Authority and the Senior Executive Service, 111
MINN. L. REvV. (forthcoming Nov. 2026), https://papers.ssrn.com/sol3/papers.cfm?ab-
stract_1d=6169851.

140. Jennifer Nou, Subdelegating Powers, 117 COLUM. L. REV. 473, 485 (2017).
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be troubled by these and other acts that appear to be more consequential and
final where they are not reviewable by a principal officer.

(2) Removal protections are likely a thing of the past for most principal officers. But not
S0 fast with respect to inferior officers.

Seila Law left standing only two exceptions to the rule that officers must be
removable at will: “one for multimember expert agencies that do not wield
substantial executive power, and one for inferior officers with limited duties
and no policymaking or administrative authority.”14!1 With Humphrey’s Exec-
utor likely to be severely narrowed in the near future as Seila Law suggested, it
seems few principal officers will have removal protections other than the lim-
ited carveout for the Fed. Itis possible, based on Wiener v. United States'*? and
the “very strong convention” insulating “adjudicators from removal at
will,” 143 multimember commissions that only adjudicate will continue to have
removal protections. Whether there might be another category that may be
protected from removal, perhaps including something like what were fiduci-
ary bodies more generally,!#* remains up in the air.14

Having trimmed the principal officer removal protections, and with recent
challenges to removal protections for SES officials being brought by the Trump
Administration!#6 as well as a new rule that raises the issue,'#7 the Court 1s likely
to take up inferior officer protections next. But the Constitution provides some-
thing very different with respect to inferior officers: Article II vests in Congress
the ability “as they think proper” to permit appointment of inferior officers by
the President alone, heads of departments, or the courts of law.148 With both its

141. Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2199-200 (2020).

142, 357 U.S. 349 (1958) (concluding that President could not remove a member of the
War Claims Commission at will even without statutory removal protections).

143. Rao, supra note 137, at 1249.

144.  See, eg., Victoria F. Nourse, The New History of Multi-Member Commussions at the Founding,
1789-1840 (Georgetown U. L. Ctr., Working Paper, 2025), https://scholarship.law.georgetown
.edu/cgi/viewcontent.cgi?article=3703&context=facpub [https://perma.cc/JN8V-V5WL]
(exploring the history of early fiduciary bodies).

145.  Without removal protections for most principal officers, very few dual removal pro-
tections will exist, which may explain the Court’s continued reluctance to weigh in on argu-
ments alleging unconstitutional dual removal protections for ALJs. Because most top layer
removal protections will disappear, there is no reason to reach the issue.

146. See, e.g., Response to July 15, 2025 Response to May 21, 2025 Order and Summary
of Close of Record Conference, Twomey v. Dep’t of Justice, DC-0752-25-1950-1-1 (July 15,
2025) (before the Merit Systems Protection Board).

147. Improving Performance, Accountability and Responsiveness in the Civil Service, 91
Fed. Reg. 5,580, 5,580 (Feb. 6, 2026).

148. U.S. CONST. art. IT, § 2.
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language and its placement in Article II, the power Congress enjoys under this
clause appears to be broad and serves as a limitation on executive power. In-
deed, this is what the 1886 case United States v. Perkins'*® held.

In rejecting the Navy’s effort to discharge Perkins, an officer in the Navy,
without engaging in the termination processes provided by statute, the Court
stressed that while principal officers might have different rules, inferior officer
appointment and removal provisions were clearly authorized:

We have no doubt that when Congress, by law, vests the appointment of inferior

officers in the heads of Department, it may limit and restrict the power of removal as it

deems best for the public interest. The constitutional authority in Congress to thus vest

the appointment implies authority to limit, restrict, and regulate the removal by such

laws as Congress may enact in relation to the officers so appointed. The head of a

Department has no constitutional prerogative of appointment to offices independently

of the legislation of Coongress, and by such legislation he must be governed, not only in

making appointments, but in all that is incident thereto.!50
In so holding, the Court specifically noted that it did not need to weigh in on
whether Congress could restrict the removal of principal officers.!>! The
terms of the inferior officer clause stood alone and were clear: Congress has
the power “to give and to take away,” 1.e., to set both the terms of the ap-
pointment and removal of inferior officers.!52

But what should we make of the Court’s limit on removal protections for
inferior officers in Seila Law to those who have only “limited duties and no
policymaking or significant administrative authority”?153 The reference to
this limit is drawn from Morrison v. Olson.'5* But the line has been altered
from the original, and the original seemed intended only to describe the in-
dependent counsel’s responsibilities. The independent counsel “lack[ed] pol-
icymaking . . . authority”!55 because it was an office that only had the power
to investigate, report, and file suit.!136 In fact, the current framing of the test

149. 116 U.S. 483 (1886).

150. Id. at 485.

151. Id. at 484.

152. U.S. CONST. art. II, § 2 (describing the President’s appointment power, by and with
the consent of the Senate).

153. Peyton Baker and I explore this issue more fully in Amy J. Wildermuth & Peyton C.
Baker, Protecting Perkins: Removal, Supervision, and Article II 6, 63 (Minn. Legal Studies
Rsch.  Paper 2026-18), https://papers.ssrn.com/sol3/papers.cim?abstract_id=6447918
[https://perma.cc/6QW4-FN3H].

154.  See Adrian Vermeule, Morrison v. Olson Is Bad Law, LAWFARE (June 9, 2017, 8:14 PM),
https:/ /www.lawfaremedia.org/article/ morrison-v-olson-bad-law [https:/ /perma.cc/JYIK-
YWWS].

155. Morrison v. Olson, 487 U.S. 654, 691 (1988).

156. Id. at 662.
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would seem to exclude all inferior officers from protections from removal
since they must exercise “significant authority” in order to qualify as an infe-
rior officer under the Court’s tests.!57

But even if Morrison stands for the idea that only some inferior officers can
be protected from removal, it seems odd given the sense that those on the
current Court believe Morrison was wrongly decided.!®® Moreover, the limi-
tation is contrary to Justice Scalia’s better-regarded dissent in the case, which
explicitly accepts the decision in Perkins as establishing “that his power to re-
move inferior officers who exercise purely executive powers, and whose ap-
pointment Congress had removed from the usual procedure of Presidential
appointment with Senate consent, could be restricted, at least where the ap-
pointment had been made by an officer of the Executive Branch.”159

In fact, Justice Scalia’s approach in Morrison might explain why the Court
in Arthrex, which embraced his chain-of-command approach, did not accept
the invitation to eliminate the for-cause removal protections in the effort to
remake the APJs as inferior officers.160 Although the Court did not weigh in
on whether removing the protections would cure the constitutional problem,
it may nevertheless have tipped its hand.!6! It held that “review by the Di-
rector better reflects the structure of supervision within the PTO and the na-
ture of APJs’ duties, for the reasons we have explained.”162 It thus specifically
retained the removal protections for the APJs when it could have, if there
were constitutional concerns, rejected them along with requiring the Direc-
tor’s review.

This approach, it should be noted, is also consistent with the overall ap-
proach that is emerging from these cases. Even if an inferior officer can con-
stitutionally be provided removal protections as Perkins held, the key remains
that her decisions can be overridden by the principal officer above her. Ac-
cordingly, the Court’s embrace of the strong unitary executive creates a pyr-
amid-like structure in which the principal officers—excepting, of course, the
Fed and possibly purely adjudicatory bodies—can override the decisions of

157.  See Wildermuth & Baker, supra note 153, at 66—67.

158.  See Chemerinsky, supra note 14 (noting that it is “now likely that of the six conserva-
tive justices on the Supreme Court” will embrace Justice Scalia’s view of the case).

159.  Morrison, 487 U.S. at 723-24 (Scalia, J., dissenting). Justice Scalia argued, among
other things, that the independent counsel was, in fact, a principal officer because she had no
superior and the power she engaged in, the ability to file a case in federal court on behalf of
the government, was quintessentially executive power. See Wildermuth & Baker, supra note
153, at 48-50, 70-71.

160. See United States v. Arthrex, Inc., 141 S. Ct. 1970, 1987 (2021).

161.  Seeid.

162. Id.
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all those below them and are themselves beholden to the President.163

B.  Adjudication and Article 111

Like the appointment and removal cases, the non-Article III adjudication
cases reflect an increasingly formalist approach to what the Constitution re-
quires, but this time aimed at Article III. To understand the current state of
play, we begin in the oft-troubled arena of bankruptcy with Stern v. Marshall'6+
and end with the blockbuster of the October 2023 Term, SEC v. Farkesy.

1. Background to Non-Article LI Adjudication

The federal government has relied on adjudication outside of Article III
courts since its early days.!%5 Many argue that there are advantages to these
adjudications because they are generally cheaper, faster, and yield better results,
particularly in certain narrow areas.!%6 They also unburden Article III courts by
sending thousands of cases to non-Article III tribunals.!67 Since the New Deal,
Congress has increasingly authorized the use of non-Article IlIT adjudications and
their associated advantages in a wide array of regulatory schemes.

The Court’s approval of non-Article III adjudication is similarly
longstanding, with many commentators citing Growell v. Benson'68 as the key
case in support.!69 But Crowell was decided before the passage of the APA, at
a time when courts reviewed many agency decisions de novo, an important
caveat to those earlier cases.!”0 And Crowell itself noted that, while courts
could review some facts found by an agency adjudication deferentially, juris-
dictional and constitutional facts were to be decided de novo.!7!

Over time, these caveats to Growell faded.!”2 More important, it seems, was
another line in Crowell that seemed to suggest public rights were found, and there-
fore non-Article III adjudication permitted, whenever the government was a

163. See Sunstein & Vermeule, supra note 31, at 116.

164. 564 U.S. 462 (2011).

165. 1 KRISTIN E. HICKMAN & RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW
TREATISE § 2.13, at 220-21 (7th ed. 2024).

166. Id. at 221.

167. Id

168. 285 U.S. 22 (1932).

169. 1 HICKMAN & PIERCE, supra note 165, § 2.13, at 221.

170. Id. at 222.

171.  See Crowell, 285 U.S. at 58.

172.  See KRISTIN HICKMAN, RICHARD J. PIERCE, JR. & CHRISTOPHER J. WALKER,
FEDERAL ADMINISTRATIVE LAW: CASES AND MATERIALS 14041 (4th ed. 2023).
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party.!’3 In addition, some commentators suggested that adjudication in non-
Article IIT forums was permissible so long as there was review in an Article III
court, even if that review was deferential.!’* By the 1970s, the Supreme Court
added one last wrinkle: It held that, when Congress replaced an area of common
law with an entirely new regulatory regime, it could also permit enforcement of
that regime in non-Article III adjudication.!”> Whatever the theory—be it be-
cause the government was involved, because there was judicial review of the
non-Article III decision, because there had been a significant transformation in
creating the new regulatory regime, or because there was some combination of
all three—non-Article III adjudication proliferated.!76

By the 1980s, however, more questions emerged as to whether non-Article
IIT adjudication was consistent with Article III, the Sixth Amendment,
and/or the Seventh Amendment.!?? Those questions arose most frequently
in the uniquely fraught arena of bankruptcy.

In the Bankruptcy Reform Act of 1978,178 Congress opted to give new pow-
ers to those adjudicating bankruptcy matters, but it did not make the new
bankruptcy judges Article III judges.!”9 The Court found the scheme uncon-
stitutional because bankruptcy judges were given powers reserved for Article
IIT judges.!80 In response, Congress rewrote the statute in 1984, limiting the
powers of bankruptcy judges.!8! But, in 1989, the Court once again examined

173.  Sunstein, supra note 12, at 303 (discussing the Crowell line contrasting private rights with
those which arise “between the [g]overnment and persons subject to its authority in connection
with the performance of the constitutional functions of the executive or legislative departments”).

174.  See, eg., Richard H. Fallon, Jr., Of Legislative Courts, Administrative Agencies, and Article
111, 101 Harv. L. REV. 915, 992 (1988); ¢f. John M. Golden & Thomas H. Lee, Congressional
Power, Public Right, and Non-Article III Adjudication, 98 NOTRE DAME L. REV. 1113, 1154 (2023)
(contending that the Court has “rejected the notion that appellate-style judicial review is gen-
erally enough for matters of private right”).

175. Atlas Roofing Co. v. Occupational Safety & Health Rev. Comm’n, 430 U.S. 442,
46061 (1977). In upholding non-Article III adjudication under the regulatory regime created
by the Occupational and Safety Act, the Court explained that because “Congress found the
common-law and other existing remedies for work injuries resulting from unsafe working con-
ditions to be inadequate,” it could “create[] a new cause of action, and remedies therefor,
unknown to the common law, and place[] their enforcement in a tribunal supplying speedy
and expert resolutions of the issues involved.” 1d.

176. Id. at 460.

177.  See HICKMAN ET AL., supra note 172, at 141.

178. Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549, 2657.

179. N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 60 (1982).

180. Seeid. at 76.

181. Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353,
98 Stat. 333, 336, 341, 343.
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the bankruptcy court’s powers and held that the court could not decide an issue
that required a jury trial under the Seventh Amendment.!82

2. Recent Developments

After a several-year pause, the Court in 2011 again weighed in on whether a
bankruptcy court had exceeded what was permissible for a non-Article I adju-
dication.!83 In concluding that the claim asserted, tortious interference with a
gift, was simply “one under state common law between two private parties” and
thus a quintessential private right action,!8* Stem v. Marshall was notable for sig-
naling some of what was to come in Farkesy. In Stern, the Court repeated that
Article III courts are the exclusive arbiter of “any matter which, from its nature,
is the subject of a suit at the common law, or in equity, or admiralty.”!85 It re-
served for “legislative courts,” or non-Article III courts, only “public rights”
cases.!86 QOutside of “public rights,” an Article IIT court must hear the case.!87

So, what is a “public rights” case? The Court acknowledged it had not been
“entirely consistent,”!88 but described at least one version of what makes a public
right that seems to be important to the Court’s current formulation. In describ-
ing the holding in Murray’s Lessee v. Hoboken Land & Improvement Co.,'89 the Court
explained that non-Article Il adjudication was appropriate because the chal-
lenge in that case “could only be brought if the Federal Government chose to
allow it by waiving sovereign immunity.”’19 Where there is a matter that falls
within Congress’s sovereign immunity, “Congress may set the terms of adjudi-
cating a suit when the suit could not otherwise proceed at all.”19!

The Court next wrestled with the public-private rights distinction in Oi/
States Energy Services, LLC v. Greene’s Energy Group, LLC,192 which challenged the
constitutionality of an inter partes review that had, as in Arthrex, found a pa-
tent invalid.!9 The petitioners claimed such review was required to be

182. Granfinanciera v. Nordberg, 492 U.S. 33, 50-52 (1989).

183. Stern v. Marshall, 564 U.S. 462, 469 (2011).

184. Id. at 493.

185. Id. at 484 (quoting Murray’s Lessee v. Hoboken Land & Improvement Co., 59 U.S.
(18 How.) 272, 284 (1856)).

186. Id. at 485.

187. Id.

188. Id. at 488.

189. 59 U.S. (18 How.) 272 (1856).

190. Stern, 564 U.S. at 489.

191. Id

192. 138 S. Ct. 1365 (2018).

193. 1Id. at 1372. Both Arthrex and Oul States were challenges to the same statute, the 2011
Leahy—Smith America Invents Act.
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performed by an Article IIT court.!9¢ The majority disagreed, concluding
that the grant of a patent is a public right because it is a “public franchise[]
that the Government grants to the inventors of new and useful improve-
ments,” making it “a matter arising between the government and others.”19
A later reexamination of the granting of a patent was still a “public right,”
the Court held, because the later review is subject to the same requirements
as the initial grant and a patent is granted with the qualification that such
later reexamination is possible.!9 The Court therefore concluded that, be-
cause the claim was related to a public right, an Article III court was not
required to adjudicate the reexamination.!97

O1l States thus emphasized that the nature of the grant of a patent between
the government and an inventor was key to determining whether it was a pub-
lic right.!198 The Court also emphasized the constitutional provisions that al-
lowed Congress to create patents by statute, and the fact that it was a “right
[that] did not exist at common law.”199

This framing appeared to narrow the Court’s approach to non-Article III ad-
judication enough that it prompted Justice Breyer to provide a short separate
concurrence, joined by Justices Ginsburg and Sotomayor. He wrote that Oil
States “should not be read to say that matters involving private rights may never
be adjudicated other than by Article III courts, say, sometimes by agencies.”’200

With the Justices divided after Oil States—with four solidly identifying the
grant of a patent as a public right and therefore appropriate for non-Article III
adjudication; three who would allow public and some private rights to be adju-
dicated in non-Article ITI forums; and two who did not disagree with the Court’s
initial assessment that a patent is a public right up to its issuance but argued that
it thereafter became a property right that must be heard in an Article III
court20l—it remained unclear whether a non-Article III adjudication outside of
bankruptcy would someday run afoul of the constitutional requirements.

In Jarkesy, the Court determined an SEC adjudication had done just that.
The case challenged the same statute that was at issue in Lucia, the 2010 Dodd-

194. Id

195. 1Id. at 1373 (internal quotation marks omitted).

196. Id. at 1374-75.

197. Id. at 1375.

198. Id. at 1373.

199. [Id. at 1374 (internal quotation marks omitted).

200. 1d. at 1379 (Breyer, ]J., concurring); see also Golden & Lee, supra note 174, at 1118
(noting that this category is “the most contested”).

201. Ol States, 138 S. Ct. at 1385 (Gorsuch, J., dissenting) (“Just because you give a gift
doesn’t mean you forever enjoy the right to reclaim it. And. .. just because the Executive
could zssue an invention (or land) patent did not mean the Executive could revoke it.”).
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Frank Wall Street Reform and Consumer Protection Act.202 In that Act, Con-
gress permitted the SEC to seek penalties for securities fraud before either an
SEC ALJ or the Commission itself, both of which are non-Article III adjudica-
tors.203 The parties accused of securities fraud in Farkesy argued that the claims
against them could not be brought in any forum other than an Article III court.204

The Court agreed that permitting the adjudication of a civil penalty before
a non-Article III tribunal was unconstitutional. Turning first to whether the
claim required a jury trial under the Seventh Amendment, the Court found
that the SEC’s claims were rooted in a common law claim for fraud, meaning
the claims required a jury trial.205 Next, the Court evaluated whether the
regulatory regime involved public rights, which would allow the claims to fall
within the “exception” and permit non-Article III adjudication.206 The
Court concluded that the right at issue was not a public right and that the
differences between the regulatory claims and the common law ones were
not enough to transform it into a public right.207

Although it applied what had become the usual test for these kinds of
cases, the Court significantly recast how it would evaluate public rights and
thereby when a non-Article III forum was available. The result is a much
narrower set of circumstances that permit non-Article III adjudication. It
also suggests a different approach to evaluating these cases in the future.

As it had in other opinions, the Court again declined to “definitively ex-
plain[] the distinction between public and private rights.”208 It did, however,
offer enough guidance to understand the doctrinal shift at play.

First, the Court reiterated its view of what constituted a private right: “If
a suit is in the nature of an action at common law, then the matter presump-
tively concerns private rights, and adjudication by an Article III court is man-
datory.”299 This definition appears consistent with that of Professors Golden
and Lee, who, drawing on the history of “state courts’ traditional role as the
primary deciders of suits among private parties,”?10 also emphasize whether

202. Pub. L. No. 111-203, 124 Stat. 1376.

203. SECv. Jarkesy, 144 S. Ct. 2117, 2126 (2024).

204. Seeid. at 2127.

205. Id. at 2130-31.

206. Id. at 2131-32.

207. Seed. at 2136 (“Congress cannot ‘conjure away the Seventh Amendment by man-
dating that traditional legal claims be . . . taken to an administrative tribunal.””
financiera v. Nordberg, 492 U.S. 33, 52 (1989))).

208. Id. at 2133.

209. Id. at 2132.

210. Golden & Lee, supra note 174, at 1119.

(quoting Gran-
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such a claim “was a sort of claim heard by state courts of law, equity, or
admiralty in 1789 or is a modern analogue thereof.”2!1

Second, even while avoiding a definitive explanation of what is a public
right, the Court nevertheless cataloged the kinds of cases in which a public
right was at issue. Those included: the collection of amounts due from a
customs collector; foreign commerce; immigration; tariffs; relations with In-
dian tribes; public lands; and public benefits such as “payments to veterans,
pensions, and patent rights.”212 This list was remarkably similar to that pro-
vided in Crowell v. Benson: “Familiar illustrations of administrative agencies
created for the determination of such matters are found in connection with
the exercise of the congressional power as to interstate and foreign com-
merce, taxation, immigration, the public lands, public health, the facilities of
the post office, pensions, and payments to veterans.”?2!3

These lists are largely consistent with the first two categories outlined by
Professors Golden and Lee in their descriptive framework of public rights:
territorial space, which is “space beyond the states’ control,”2!¢ and “opera-
tional space of the federal government,” or what we might call the discre-
tionary largesse of the federal government space.2!5

The first category recognizes that relationships beyond state boundaries,
that is, those between the United States and territories and other sovereigns,
as well as some relationships between the states, are determined solely by
Congress and the President. This category necessarily includes issues arising
in territories, “the paradigm case for courts operating in a distinctively fed-
eral physical space,”216 as well as things like tariffs, customs, immigration de-
terminations, and channels of interstate commerce, which are about entry
into and removal from the United States by people or things.2!7

The second category is more diverse. They relate to the discretionary
“stuff’218 or “largesse”?!9 created and managed by the federal government
and for which, echoing Stern, it enjoys sovereign immunity.220 First, there are

211. John M. Golden & Thomas H. Lee, Federalism, Private Rights, and Article 11l Adjudica-
tion, 108 VA. L. REV. 1547, 1558 (2022) (footnote omitted).

212. Jarkesy, 144 S. Ct. at 2133 (citations omitted).

213.  Crowell v. Benson, 285 U.S. 22, 51 (1932).

214. Golden & Lee, supra note 174, at 1117-18.

215. Id at1118.

216. Id. at 1131.

217. Id. at 1118.

218. Stern v. Marshall, 564 U.S. 462, 484 (2011).

219.  See James E. Pfander & Andrew G. Borrasso, Public Rights and Article I11: Judicial Over-
sight of Agency Action, 82 OHIO STATE L J. 493, 496 (2021).

220.  See Stern, 564 U.S. at 489 (“The point of Murray’s Lessee was simply that Congress
may set the terms of adjudicating a suit when the suit could not otherwise proceed at all.”).
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benefit schemes that provide money or other valuable things or services ei-
ther for free or at reduced rates.22! These include veterans’ pensions and
disability payments, Social Security payments, and grant programs.?2? It also
includes Medicare and Medicaid, which provide health insurance coverage
to certain individuals; healthcare from Veterans Affairs facilities for veterans;
and the Postal Service, which provides a public mail delivery service.

Another part of this second category is the property that the federal gov-
ernment creates and/or manages, such as patents, copyrights, licenses, per-
mits, radio spectrum, and uses of public lands.?23 It also includes government
relationships between the government and people or entities, such as govern-
ment employment.22¢ These relationships are ones for which the government
has sovereign immunity, but the government can and has often waived its
immunity to some degree.225

One way to group the different categories of public rights the Court ap-
pears to be developing looks like this:

Foreign and interstate relations/commerce
*  customs
* Immigration
* tariffs
* relationship with indigenous tribes
*  territories
*  channels of commerce (shipping corridors, highways, railroads)
Federal property and relationship creation/maintenance
* administration of public lands
*  patent rights
*  copyrights
* radio spectrum
*  “mere employee” employment
Benefits schemes (handing out money/ stuff or subsidizing services)
*  pensions
*  disability payments
* medical insurance (Medicare and Medicaid)
* subsidized services (Postal Service and VA healthcare)

221. SECv. Jarkesy, 144 S. Ct. 2117, 2133 (2024).

222, Id. at 216061 (Sotomayor, J., dissenting) (citing Crowell v. Benson, 285 U.S. 22 (1932)).

223. 1Id. at 2133 (citing Crowell, 285 U.S. at 22, and United States v. Duell, 172 U.S. 576,
582-83 (1899)).

224.  See William Baude, Adjudication Outside Article II1, 133 HARV. L. REV. 1511, 1544 (2020).

225.  Seed.
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In all these cases, Congress could send the claims to Article III courts if it
chose to do so. But the important point is that it need not. This is so because
they are discretionary benefits, goods, property, and services created by the
federal government for which it may properly set the terms.226  Congress,
acting under proper statutory authority, can make payments without any tri-
bunal or adjudication whatsoever. It can also, “through a properly drawn
statute,”?27 have a non-Article III tribunal determine eligibility for such pay-
ments. The same is true for claims against the government for which sover-
eign immunity is waived.228 The government has no obligation to waive its
sovereign immunity.229 Where it does waive it, the government can set the
terms of the waiver, including providing for a non-Article III tribunal.

What, then, of the regulatory schemes that permit non-Article III tribunals
to decide liability under a congressionally created scheme, often with the gov-
ernment as a party to the proceeding?230 Should Congress be able to displace
the traditional causes of action for workplace injuries with a federal workers’
compensation scheme in which a non-Article III tribunal determines liabil-
ity?231 Should it be able to create a new workplace safety statute that dis-
places state tort claims with an enforcement scheme that permits non-Article
IIT adjudication of violations and fines?232

Jarkesy’s logic would indicate the answer to this is no. It suggests that,
unless something falls into a public rights category, it cannot be adjudicated
in a non-Article III forum.233 Workplace injuries to private employees do
not fall within any of the public rights categories as listed above. On the
other hand, workplace injuries to federal employees would be within such a
category and could be adjudicated in a non-Article III forum.

The Court did not, however, face the head-on logic problem its holding
created with Atlas Roofing, the key case in which the Court seemed to endorse
non-Article III adjudication of what would seem to be traditionally private
rights and certainly not within any of the public rights categories. The Court
claimed that it need not reach what happened in A#las Roofing because it
would not change the result in Farkesy, and, in any event, Atlas Roofing was

226. See Golden & Lee, supra note 174, at 1118.

227. Baude, supra note 224, at 1543.

228. Id. at 1544.

229. Id.

230. See Golden & Lee, supra note 174, at 1118-19 (identifying this as a third possible
category of public rights).

231.  (f Crowell v. Benson, 285 U.S. 22, 42, 46 (1932).

232.  (f Atlas Roofing Co. v. Occupational Safety & Health Rev. Comm’n, 430 U.S.
442, 460-61 (1977).

233. SECv. Jarkesy, 144 S. Ct. 2117, 2155 (2024) (Sotomayor, J., dissenting).
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distinguishable because “the claims were unknown to the common law.”234
That is, it “did not borrow its cause of action from the common law” and
therefore they “bring no common law soil with them.”235 This has led some
to suggest that the problem in Farkesy was not the nature of the right at issue,
but the kind of claim being asserted and the extent of the transformation
from what may have been its private right roots.

On this reading, assessing civil penalties assessed for Clean Air Act permit
violations would be permissible in a non-Article IIT adjudication, despite the
long history of turning to trespass and before the Clean Air Act existed, be-
cause the transformation from those traditional common law actions is much
more substantial than the small changes made in the SEC fraud action at
issue in farkesy. In contrast, fraud claims currently adjudicated by non-Arti-
cle IIT adjudicators at the Centers for Medicare & Medicaid Services would
be entitled to a hearing in an Article III court because they closely resemble
traditional common law fraud claims.

But Farkesy’s categorical approach tells a different story. Its logic would
tell us that Atlas Roofing and similar regulatory schemes, such as those found
under the Clean Air Act, no matter what their transformation from their
common law origins, are still private rights. They therefore require an Arti-
cle III court for adjudication. On the other hand, benefits schemes like Med-
icare and Medicaid are public rights. Accordingly, they are appropriate for
non-Article III adjudication, no matter how similar the claim may look to a
common law action.236

3. What’s Next: Non-Article Il Adjudication

a.  The biggest non-Article 111 adyudication dockets will not change.

When Farkesy was decided, it raised the prospect that thousands of adjudica-
tions would be sent to federal courts. But the biggest number of adjudications,

234. Id. at 2138 (internal quotation marks omitted). Despite its engagement with Atlas
Rogfing in the text of its opinion, the Court, in two footnotes, strongly questioned Atlas Roofing’s
status. It refused to weigh in on whether Atlas Roofing had been overruled by Granfinanciera, ud.
at 2137 n.3, and then called the opinion “a departure from our legal traditions,” id. at 2138
n.4.

235. Id. at 2137.

236. Ilan Wurman suggests that there may be more to consider beyond whether some-
thing is a public or private right in these cases. He contends that the Court’s cases should also
consider the unconstitutional conditions doctrine too: These cases “involve Congress’s ability
to require forgoing a private right as a condition of enjoying a public right.” See Ilan Wurman,
Unconstitutional Conditions and the Doctrine of Public Rights, 78 ADMIN L. REV. (forthcoming 2026).
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such as those at Social Security,?37 before immigration judges,?38 and those con-
ducted by the Office of Medicare Hearings and Appeals,239 appear to be un-
touched under the categorical approach to public rights embraced in Jarkesy.
Many other decisions, such as those about federal employment made by the
Merit System Protection Board, patents and trademarks at the Patent and
Trademark Office, and public lands in the Department of the Interior, would
generally remain eligible for non-Article III adjudication as they are today.

The caveat is that, for some, a public right might not always be a public
right. This group contends that while the initial granting of a discretionary
benefit—like a trademark or an oil lease on public lands—might properly be
adjudicated by a non-Article III tribunal, that right might later transform
into a private right for which an Article III court is required to resolve dis-
putes. In his Ou States dissent, Justice Gorsuch (joining Chief Justice Roberts)
did not seem to contest the initial decision to grant a patent as one that could
be made by the Patent and Trademark Office, but he contended that “an
issued patent [is] a personal right . . . that the federal government could re-
voke only with the concurrence of independent judges.”240

After Oil States, Caleb Nelson echoed this view: “Throughout the nine-
teenth century, once a franchise had been granted to a private person, au-
thoritative adjudication of disputes about its validity or its forfeiture normally
required ‘judicial’ power.”2#! The caveat to “normally” is the historical evi-
dence that Congress had “reserved” the power to cancel franchises and other
grants in nonjudicial adjudication, something that, at least with respect to
patents, the United States had not done until 1952.242 The question that
remains open—and one imagines will be of interest to at least Justice Gor-
such and the Chief Justice—is whether and how Congress might reserve

237. Social Security ALJs decided over 375,000 cases in 2023. See SOC. SEC. ADMIN.,
Annual  Statistical  Supplement  (2024), https://www.ssa.gov/policy/docs/statcomps/supple
ment/2024/2£8-2f11.html [https://perma.cc/UJD7-JDNF].

238. Immigration Judges have seen their caseload skyrocket. The number of decided
cases in recent years is above 500,000; there are nearly 4 million pending cases. See EXEC.
OFF. FOR IMMIGR. REV., DEP’T OF JUST., ADJUDICATION STATISTICS (July 31, 2025),
https://www.justice.gov/eoir/media/ 1344791 /dI?inline [https://perma.cc/U6M9-8KC6].

239.  Medicare Hearings and Appeals Workload Information and Statistics, DEP’T OF HEALTH &
Houwm. SERvS. (Jan. 12, 2026), https://www.hhs.gov/about/agencies/omha/about/current-
workload/index.html [https://perma.cc/ GTZ2-SBXX].

240. Oil States Energy Servs., LLC v. Greene’s Energy Grp., LLC, 138 S. Ct. 1365, 1380
(2018) (Gorsuch, J., dissenting).

241. Caleb Nelson, Vested Rights, “Franchises,” and the Separation of Powers, 169 U. PA. L.
REv. 1429, 1544 (2021).

242. Id. at 1532-43.
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rights in a grant like a patent, that is, what it would take to consent and thus
make subsequent non-Article III adjudication regarding that grant proper.243

b.  We are still going to need more federal judges.

Although many adjudications may remain in their current non-Article 111
forums, many regulatory schemes will likely require an Article III court. Jus-
tice Sotomayor, in her Jarkesy dissent, listed the many civil penalty schemes
that might be affected,?** but Jarkesy’s impact is likely much broader. As
Matthew Weiner has observed, “[c]ivil penalties are not the only remedies
available to regulatory agencies.”?*> He also makes the case that nothing in
Jarkesy restricts its holding to only those legal causes of action for which one
could get a jury trial under the Seventh Amendment: “Jarkesy could just as
well have been brought as an Article III challenge . .. [and] [t]he result
would have been the same.”?46 The key question then is not the remedy or
the type of action that looks most like what the agency is doing. It is about
whether the underlying right is a public or a private one.

Jarkesy thus fundamentally reframes what must be brought in an Article
IIT court. Although the Court did not explicitly overrule Atlas Roofing, the
Court’s logic—and pointed footnotes—reject the more functionalist justifi-
cations for non-Article III adjudication under a transformative regulatory re-
gime in what was a traditionally private rights space.2#’ This means that, if
the Court is truly relying on a categorical approach, the universe of non-
Article IIT adjudication will be more limited. If something is in the public
rights bucket, it can be adjudicated in a non-Article III forum, regardless of
the remedy sought. But if it is in the private right bucket, the case must go
to an Article III court, where, as always, the court will assess whether a jury
right exists under the Seventh Amendment.

The one caveat is if the parties consent to non-Article III adjudication as
permitted by Wellness International Network, Ltd. v. Sharif2*¢  As Professors
Walker and Zaring have proposed, this consent could take the form of a right

243.  Id. at 1543 (“[N]either history nor case law definitively establishes that Congress can use
the federal government’s grant-making powers to eliminate the need for judicial’ adjudication of
private rights that derive from government grants. Some such reservations, at least, might either
exceed Congress’s enumerated powers or violate affirmative limitations on those powers.”).

244.  See SEC v. Jarkesy, 144 S. Ct. 2117, 2173-75 (2024) (Sotomayor, J., dissenting).

245. Matthew Lee Wiener, What Is Lefi of Agency Adjudication Afier Jarkesy, REGUL. REV.
(July 29, 2024), https://www.theregreview.org/2024/07/29/wiener-what-is-left-of-agency-
adjudication-after-jarkesy/ [https://perma.cc/2YDR-JBXF].

246. Id.

247.  See Jarkesy, 144 S. Ct. at 2137 n.3, 2138 n.4.

248. 575 U.S. 665, 669 (2015).
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to remove cases from non-Article III adjudication, which some may opt for
where they see advantages, such as faster resolution, over Article III adjudi-
cation.2¥9 Because it is hard to imagine robust consent on a large scale, more
cases will make their way to federal courts, which already need more
judges.250 They are likely to need many more.25!

¢. A potential solution to conflicting due process precedent in non-Article I11
adjudication.

One might also observe that this new framing appears to be of some help
on a persistently thorny issue in non-Article III adjudication since 1970: due
process. In Goldberg v. Kelly,?52 the Court abandoned its prior approach of
applying due process only to “deprivation of ‘rights,” determined primarily
with reference to the common law” and not to other things provided by the
government, which were “mere ‘privilege[s].””253 Six years later, in Mathews
v. Eldridge,5* the Court “announced its intention to address explicitly and in
detail the issue of how much process is due” when due process requirements
are triggered.2>> These two cases, first broadening the trigger and require-
ments for due process with a particular emphasis on post-deprivation hear-
ings and then retreating from what had become burdensome procedures but
nevertheless requiring more exploration of what exactly is required when
triggered, radically changed the post-1970s landscape of administrative ad-
judication, giving rise to a host of criticism: “Over time, . . . the Court’s due
process jurisprudence has become unpredictable, inconsistent, and compli-
cated.”?6 To this day, it remains difficult to determine when and to what
extent due process will be required in many agency adjudications.

With non-Article IIT adjudication limited to a narrower category of rights,
1.e., where the right at issue is a public one, due process questions likewise
narrow. This provides an opportunity to better focus and clarify the Court’s
due process jurisprudence in the non-Article III context.

249. Christopher J. Walker & David Zaring, The Right to Remove in Agency Adjudication, 85
OHIO STATE LJ. 1, 23-31 (2024) (exploring the application of the right in the SEC civil pen-
alties context and noting that “right to remove may have similar purchase in agency enforce-
ment contexts to avoid the constitutional issues presented and to encourage more efficient and
effective resolution of disputes”).

250.  Seeid. at 28.

251.  Seeid.

252. 397 U.S. 254 (1970).

253. 1 HICKMAN & PIERCE, supra note 163, § 7.3, at 892-93.

254. 424 U.S. 319 (1976).

255. 1 HICKMAN & PIERCE, supra note 165, § 7.3, at 893; see Mathews, 424 U.S. at 349.

256. 1 HICKMAN & PIERCE, supra note 163, § 7.3, at 898.
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C. Nondelegation

The nondelegation doctrine embodies what might seem simple on its face:
Article I tells us that Congress legislates.2>7 This is an affirmative grant of power
and, critically for nondelegation purposes, a restriction that prevents other enti-
ties from exercising that power.2>8 But this easy-to-articulate concept has long
been the subject of debate and criticism.259 It is also a fitting bridge from this
part to the next because it animates in significant part the cases we turn to next.

The nondelegation doctrine has seen increased attention in not one but two
forms recently: the traditional nondelegation doctrine, which at one point
seemed destined for dramatic change but now appears decidedly set, and the
private nondelegation doctrine, which gained more attention in lower courts but
1s also fizzling out.260 Perhaps most interesting about both is the Court’s prefer-
ence to maintain them as relatively less demanding while employing other doc-
trines to resolve the questions that are raised in these challenges.

1. Traditional Nondelegation

While Gundy v. United States?6! ultimately upheld the traditional nondelega-
tion intelligible principle test in 2019, the eight-member Court was badly
split.262 It appeared that the addition of Justice Kavanaugh all but assured a
new approach to nondelegation.263 After this Term’s Federal Communications
Commussion v. Consumers’ Research,26* it is clear that change is now unlikely, a
remarkable turnabout.26%

The facts of Gundy are straightforward: Herman Gundy was charged with
failing to register as required by the Sex Offender Registration and Notifica-
tion Act (SORINA) for a crime that he was convicted of before SORNA was
enacted.266 His claim before the Supreme Court was that Congress had un-
constitutionally delegated power to the Attorney General in SORNA by per-
mitting the Attorney General to “have the authority to specify the applica-
bility of the requirements of this subchapter to sex offenders convicted before

257. U.S.CONST. art. I, § 1.

258.  See 1 HICKMAN & PIERCE, supra note 165 § 2.6, at 130.

259. Seeid. § 2.7, at 140; Sunstein, supra note 12, at 293-94.

260. FCC v. Consumers’ Rsch., 145 S. Ct. 2482, 2510-11 (2025).

261. 139 8. Ct. 2116 (2019).

262. Id. at2121.

263. See id. at 2130-31 (Alito, J., concurring in the judgment) (voting with the majority,
but indicating support for revising the nondelegation doctrine).

264. 145 S. Ct. 2482 (2025).

265. Paul v. United States, 140 S. Ct. 342, 342 (2019) (Kavanaugh, J., statement respect-
ing the denial of certiorari).

266. Gundy, 139 S. Ct. at 2122.
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the enactment of this chapter . . . and to prescribe rules for the registration
of any such sex offenders.”267

Justice Kagan, for a four-justice plurality, defended the traditional bounds
of the nondelegation doctrine’s intelligible principle test.268 Critically, the
opinion began by narrowly interpreting the statute before applying the intel-
ligible principle test, suggesting that, in response to claims that a particular
delegation has no limits, a court should first interpret the statute with an eye
toward identifying the limits that exist.269 In Gundy, the Court read the dele-
gation to permit discretion only in the timing of when pre-Act offenders like
Gundy would be required to register.2’0 It did not permit the Attorney Gen-
eral to exempt any pre-Act offenders from registration,?’! despite several At-
torneys General having done exactly that.272 With that interpretation in
hand, Justice Kagan concluded that “the delegation in SORNA easily passes
muster.”273

Justice Alito, the key concurring vote, only voted in favor of the judgment
because he could not “say that the statute lacks a discernable standard that
1s adequate under the approach this Court has taken for many years.”?7¢ He
also made clear that, if a majority of the Court were interested, he would
revisit the nondelegation doctrine.275

Justice Gorsuch was joined by the Chief Justice and Justice Thomas?76 in
a dissenting opinion that would have replaced the toothless intelligible prin-
ciple standard and reinvigorated the nondelegation doctrine. He lamented,
as many have,?’7 that the nondelegation doctrine has become too permissive

267. 34 U.S.C. §20913(d).

268.  Gundy, 139 S. Ct. at 212526, 2129-30.

269. Id at 2123-24.

270. Id at 2127-29.

271. Id. at 2128-29.

272. 1Id. at 2131-33 (Gorsuch, J., dissenting).

273. Id. at2129.

274. Id at 2130-31 (Alito, J., concurring in the judgment).

275. Id

276. Justice Thomas had expressed his many concerns with the intelligible principle test
in his separate opinion in Department of Transportation v. Ass’n of American Railroads. See 575 U.S.
43, 77-87 (2015) (Thomas, J., concurring in the judgment).

277. BENJAMIN GINSBERG, PRESIDENTIAL GOVERNMENT 310-14 (2016); HAMBURGER,
supra note 18, at 6; DAVID SCHOENBROD, SAVING OUR ENVIRONMENT FROM WASHINGTON:
How CONGRESS GRABS POWER, SHIRKS RESPONSIBILITY, AND SHORTCHANGES THE PEOPLE
122-23 (2005); Justin Walker, The Kavanaugh Court and the Schecter-to-Chevron Spectrum: How
the New Supreme Court Will Make the Administrative State More Democratically Accountable, 95 IND. L.J.
923, 974 (2020); Neomi Rao, Adminmistrative Collusion: How Delegation Diminishes the Collective
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and untethered from the Constitution’s fundamental separation of powers
principles.2’8 He then proposed a new standard featuring three ways that a
statutory delegation might satisfy the Constitution:

(1) “[A]s long as Congress makes the policy decisions when regulating
private conduct, it may authorize another branch to ‘fill up the de-
tails.”’279

(2) Next, “once Congress prescribes the rule governing private conduct,
it may make the application of that rule depend on executive fact-
finding.”280 In other words, when Congress sets the triggering test
for something to occur, the Executive may determine if that condi-
tion has been met.

(3) Finally, Justice Gorsuch would permit broader delegations to both
the Executive and Judiciary where the Constitution separately pro-
vides those branches with powers in the relevant regulated area.28!

While Gundy was pending, the Court heard another petition in Paul v.
United States*®? that presented a similar nondelegation challenge to
SORNA.285 After the opinion in Gundy was issued, although the Court de-
nied certiorari in Paul, Justice Kavanaugh—who had not participated in
Gundy—indicated in a statement respecting the denial of certiorari that he
thought the nondelegation worth revisiting.28¢ In that statement, Justice Ka-
vanaugh also distinguished between types of delegations, but differently from
how Justice Gorsuch did:

In order for an executive or independent agency to exercise regulatory authority over
a major policy question of great economic and political importance, Congress must
either: (i) expressly and specifically decide the major policy question itself and delegate
to the agency the authority to regulate and enforce; or (i) expressly and specifically
delegate to the agency the authority both to decide the major policy question and to
regulate and enforce.285

Justice Kavanaugh then stated that the Gorsuch approach, like that of Justice
Rehnquist, would not permit delegations in the second category, but would

Congress, 90 N.Y.U. L. REV. 1463, 146566 (2015); C. Boyden Gray, Congressional Abdication:
Delegation Without Detarl and Without Waiver, 36 HARV. J.L. & PUB. POL’Y 41, 41-42 (2013).

278.  Gundy, 139 S. Ct. at 2139-40.

279. Id. at 2136.

280. Id.

281. Id. at 2137.

282. 140 S. Ct. 342 (2019).

283. Memorandum for the United States, Paul v. United States, 140 S. Ct. 342 (2019)
(No. 17-8830).

284. Paul, 140 S. Ct. at 342 (Kavanaugh, J., statement respecting the denial of certiorari).

285. Id
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permit them in the first.286 Thatis, once Congress decides the topic for which
an agency 1is to regulate, the delegation is permissible. But where the agency
is left with discretion as to both the topic and the details, there is a problem.

After Paul, five justices seemed poised to adopt a new nondelegation test.
And then there was . . . nothing. As Kristin Hickman suggested might hap-
pen, the Court’s lack of action seemed to reflect that the nondelegation doc-
trine battle is simply not worth it.287 The Court opted to adopt “alternatives
for constraining agency power . . . to a seemingly grand but practically lim-
ited and politically divisive constitutional gesture.”288 The Court’s recent
opinion in Consumers’ Research confirms that those alternatives, along with
Gundy’s approach to narrowly construing the delegations in statutes, are
enough to keep six justices from reconsidering the intelligible principle test.

Consumers’ Research involved a challenge to the delegation to the Federal Com-
munications Commission (FCC) allowing it to collect a contribution from every
telecommunications carrier to support a universal-service subsidy program de-
signed to provide basic communications services to underserved communities.259
The Court first took up the question of whether a different test from the usual
intelligible principle test should apply because the statute involved the collection
of money.2% In rejecting the arguments in favor of adopting a more exacting
test for tax or revenue-raising statutes like the one at issue,29! the Court rejected
the rigidity of alternative tests, suggesting a “focus on numeric limits produces
absurd results, divorced from any reasonable understanding of constitutional
values.”292 It then applied “the usual intelligible-principle test.”293

Notably, the Court’s usual application of the test, just as in Gundy, first
required a robust statutory interpretation exercise.2%¢ The result was a more
comprehensive and narrower view of the statute than suggested by the chal-
lengers and the dissent.29> And that narrowed interpretation was key:

286. Id.

287. Kiristin E. Hickman, Nondelegation as Constitutional Symbolism, 89 GEO. WASH. L. REV.
1079, 108485 (2021).

288. Id. at 1086.

289. FCC v. Consumers’ Rsch., 145 S. Ct. 2482, 2492 (2025).

290. Id. at 2497.

291. Seeid. at 2497-98.

292. Id. at 2498-501.

293. Id. at 2501.

294.  Seeid. at 2501-06.

295.  Seeid. at 2502 (concluding “the word ‘sufficient’” sets a floor and a ceiling alike™); .
at 2503-04 (explaining that funds may only be used for a certain category of recipients to
receive service that fit within particular conditions, which “each alone and together, have bite,
creating a bounded program”).



2026] THE BRAVE NEW WORLD OF ADMINISTRATIVE LAW 347

“Properly understood, the universal-service contribution scheme clears the
nondelegation bar.”29

Consumers’ Research was joined by six justices, including Justice Kavanaugh
and the Chief Justice, both of whom had expressed concern in the earlier
showdown over the intelligible principle test. Justice Kavanaugh explained
in his separate concurrence that he joined the majority because, among other
things, it is tricky to come up with a definitive, workable test for nondelega-
tion,297 and, in any event, “many of the broader structural concerns about
expansive delegations have been substantially mitigated by this Court’s re-
cent case law in related areas,” for which he called out both the overturning
of Chevron and the major questions doctrine.?% The alternatives to revising
the intelligible principle have won.

2. Private Nondelegation Doctrine

Consumers’ Research also addressed whether the universal service program
violated the private nondelegation doctrine. The private nondelegation doc-
trine has been understood to prohibit delegations of authority to private or
non-federal entities?%9 to create rules that would bind the public. For exam-
ple, in Carter v. Carter Coal Co. 3% the Court rejected as a violation of the non-
delegation doctrine a statute that permitted the agreement of a group of coal
producers and their employees on maximum work hours and minimum
wages to govern the terms for all coal producers and their employees.30!

The challenge in Consumers’ Research was based on the FCC’s longstanding ar-
rangement allowing a nonprofit owned by a group of communications carriers
called the Universal Service Administrative Company (USAC) to, among other
things, produce financial projections that form the basis on which the calculation
for contribution to the fee is made.392 The challengers argued that USAC had
complete discretion to set the fee without FCC oversight and that, even if the
FCC could exercise a check on USAC’s power, it never did.303

296. Id. at 2507.

297. Id. at 2515 (Kavanaugh, J., concurring).

298. Id.

299. Although sometimes referred to as subdelegation, delegations to non-federal public
entities are treated the same way as private delegations. See U.S. Telecomm. Ass’n v. FCC,
359 F.3d 554, 566 (D.C. Cir. 2004) (labeling private and public non-federal entities as “out-
side” parties and applying the same rules for both).

300. 298 U.S. 238 (1936).

301. Id at 332-34.

302.  See Consumers’ Rsch., 145 S. Ct. at 2495.

303.  Seeid. at 2508-10.



348 ADMINISTRATIVE LAW REVIEW [78:2

In rejecting the argument that USAC had improperly been delegated leg-
islative power, the Court made clear that it did not intend its test to be de-
manding. It emphasized that agencies are permitted to rely on “advice and
assistance from private actors.”30* The key was that any non-public entity
must function subordinately to the agency and must be subject to its “author-
ity and surveillance305: “As long as an agency . . . retains decision-making
power, it may enlist private parties to give it recommendations.”3% Here,
USAC made only recommendations.3?” The Commission retained, at all
times and in all ways, final say in determining the contribution amounts.308
This was so, the Court concluded, even if the Commission had never publicly
rejected or varied from those recommendations.309

Justice Jackson concurred but made clear that she would reconsider the
broad rule the Court had embraced with respect to private nondelegations:
“Nothing in the text of the Constitution appears to support a per se rule bar-
ring private delegation.”?10 She also noted, though, that no party had raised
this issue in the case,!! but one wonders how many might raise it in the future.

Consumers’ Research 1s hardly the first case in this era to raise private nondele-
gation concerns. In 2020, after reports of widespread horse doping causing the
deaths of several horses, Congress enacted the Horseracing Integrity and Safety
Act312 The Act has faced several challenges, including a claim of violating the
private nondelegation doctrine because a private entity was permitted to make
final decisions that were subject to only limited review by the agency.3!3 After
the Fifth Circuit concluded that the statute violated the private nondelegation
doctrine because the private entity did not function subordinately to the
agency,’!* Congress revised the statute to allow the agency the power to

304. 1Id at2508. The D.C. Circuit has offered three “specific types of legitimate outside party
input into agency decision-making processes: (1) establishing a reasonable condition for granting
federal approval; (2) fact gathering; and (3) advice giving.” U.S. Telecomm. Ass’n, 359 F.3d at 566.

305.  Consumers® Rsch., 145 S. Ct. at 2508 (quoting Sunshine Anthracite Coal Co. v. Ad-
kins, 310 U.S. 381, 399 (1940)).

306. Id.

307. Id. at 2509.

308. Id.

309. Id.

310. 1d. at 2518 (Jackson, J., concurring).
311. I

312. Horseracing Integrity and Safety Act of 2020, Pub. L. No. 116-260, 134 Stat. 3252.

313. See Nat’l Horsemen’s Benevolent & Protective Ass’n v. Black, 53 F.4th 869 (5th
Cir. 2022).

314. Seeid at 872-73, 836-87.
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“abrogate, add to, [or] modify” the rules developed by the private entity,315 lan-
guage that had been found in the context of another private entity, the Financial
Industry Regulatory Authority, to be sufficient to provide the supervising agency
with final decisionmaking power.31¢ The Fifth and Sixth Circuits later upheld
this amendment as constitutional.3!7 The initial success of these challenges, how-
ever, seems to have inspired private nondelegation challenges to other statutory
schemes, such as the structure for managing regional fisheries.3!8 By adopting a
relatively easy-to-satisfy test that promotes the use of advisory and other private
groups, it is unlikely these challenges will succeed.

3. What’s Next: Nondelegation

a.  The intelligible principle is dead, long live the intelligible principle!

After the ruckus following Gundy and Paul, Consumers’ Research’s retention
of the intelligible principle test with a solid six-Justice majority almost seven
years later felt anticlimactic. It was likely the result of the Court’s decisions
in Loper Bright and West Virginia v. EEPA,319 both discussed in the next part,
which provided an alternative route to curbing the agency power that is of
concern to some in nondelegation cases.320

The only notable development in the shaping of the doctrine is found in
Justice Gorsuch’s frequent references to it: Justice Kagan’s narrowing of the
delegations as a matter of statutory interpretation.32! While not changing the

315. Consolidated Appropriations Act, 2023, Pub. L. No. 117-328, 136 Stat. 4459, 5232
(2022).

316. See e.g., Sorrell v. SEC, 679 F.2d 1323, 1325 (9th Cir. 1982) (upholding as constitu-
tional 15 U.S.C. § 78s(c), which provides “[t|Jhe Commission, by rule, may abrogate, add to,
and delete from . . . the rules of a self-regulatory organization”).

317. See Nat’l Horsemen’s Benevolent & Protective Ass’n v. Black, 107 F.4th 415, 424
(5th Cir. 2024) (case was granted, vacated, and remanded on question of whether the enforce-
ment authority of the private entity violated the private nondelegation doctrine); Oklahoma
v. United States, 62 F.4th 221, 229-30 (6th Cir. 2023).

318. Lofstad v. Raimondo, 117 F.4th 493 (3d Cir. 2024); New England Fishermen’s
Stewardship Ass’n v. Raimondo, 761 F. Supp. 3d 141 (D. Me. 2024).

319. 142 8. Ct. 2587 (2022).

320. See Brian Chen & Samuel Estreicher, The New Nondelegation, 102 TEX. L. REV. 539, 541
(2024) (“[' TThe major questions doctrine forestalls dramatic departures in the Court’s nondelegation
jurisprudence, thereby helping to preserve the core of the modern regulatory state.”); John F. Man-
ning, The Nondelegation Doctrine as a Canon of Avoidance, 2000 SUP. CT. REV. 223, 224 (“Narrow con-
struction tries to secure the best of all worlds—promoting the interests served by the nondelegation
doctrine, while avoiding many of the practical concerns raised by direct enforcement.”).

321. FCC v. Consumers’ Rsch., 145 S. Ct. 2482, 2539 (2025) (Gorsuch, J., dissenting)
(“The Court also refuses to sustain § 254(c)(1) as enacted, feeling obliged instead to rewrite that
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basic articulation of the intelligible principle test, Justice Kagan’s approach
to the interpretation of the delegation in both cases feels directly responsive
to concerns about too-broad delegations, which one might chalk up to a small
win for those inclined toward a more restrictive nondelegation test.322

b.  Private/non-federal nondelegation challenges are more likely to be framed as
appointment and removal cases.

The Court’s Consumers’ Research private nondelegation resolution adopted
a broad definition of final decisionmaking authority under which a delega-
tion is permissible so long as the head of the agency has the final say, whether
exercised or not.323 This test is quite like—perhaps by design, as explored
above—determining whether one is an inferior officer.?2* Given that most
statutes provide the requisite supervision under this standard, most current
challenges are unlikely to be successful.

For those challenges that also raise the related appointments challenge325
asserting that the private entity members exercise “significant authority,”
their appointment of those individuals must follow the appropriate appoint-
ment process for an officer.326 Given the near overlap in how the Court has
described private nondelegation requirements, one can imagine that private
nondelegation challenges will be taken up in the future as appointment and
removal challenges.327

provision before upholding it.”); Gundy v. United States, 139 S. Ct. 2116, 2145 (Gorsuch, J.,
dissenting) (“[ T]he only remaining available tactic is to try to make this big case ‘small-bore’ by
recasting the statute in a way that might satisfy any plausible separation-of-powers test.” (footnote
omitted)); ¢/’ Manning, supra note 320, at 228 (“[TThe Court typically narrows constitutionally
doubtful delegations by restricting a broad statute in light of an imputed background purpose.”).

322.  As noted below, in rejecting the major questions doctrine, Justice Kagan explained
her approach to interpreting a delegation: “I consider a delegation provision’s language,
broaden the scope to take in the statutory setting, and apply some common sense about how
Congress normally delegates.” Learning Res., Inc. v. Trump, 146 S. Ct. 628, 675 n.1 (2026)
(Kagan, J., concurring in part and concurring in the judgment). In the nondelegation setting,
she has emphasized the importance of “tak[ing] in the statutory setting.” Id.

323.  Consumers’ Rsch., 145 S. Ct. at 2508-09.

324. Seeid. at 2509-10.

325. Lofstad v. Raimondo, 117 F.4th 493, 498-501 (3d Cir. 2024); New England Fish-
ermen’s Stewardship Ass’n v. Raimondo, 761 F. Supp. 3d 141, 161 (D. Me. 2024).

326. See, eg., Petition for Writ of Certiorari at 27-30, Gulf Coast Racing, L.L.C. v.
Horseracing Integrity & Safety, 145 S. Ct. 2837 (2025) (No. 24-489), https://www.su
premecourt.gov/DocketPDF/24/24-489/330488/20241028192549617_24-__ °%20Peti-
tion%20For%20A%20Writ%200f{%20Certiorari.pdf [https://perma.cc/9ZG3-H83L].

327. See Kennedy v. Braidwood Mgmt., Inc., 145 S. Ct. 2427 (2025).



2026] THE BRAVE NEW WORLD OF ADMINISTRATIVE LAW 351

II.  APA DECISIONS

The Court has also been active in cases that involve interpretations of the
APA, but, in contrast to the Court’s constitutional administrative law decisions,
the APA decisions tend to appear to be resetting the rules and balance of power
between branches to something closer to the practices and understandings
when the APA was enacted. This move to return to the time of the enactment
of the APA has been broadly labeled “APA originalism.”328 Ron Levin de-
fines this as “any mode of interpretation that seeks to adhere closely to the
APA as it would or should have been construed as of 1946.7329 Those advo-
cating for this approach have urged courts to reconsider interpretations of
the APA that seem to have gone beyond the language of the statute, such as
the logical outgrowth test for adequate notice33? and the Chevron doctrine.33!

While it might not yet have fully embraced all APA originalism arguments,
the Court has adopted them in some areas. We will turn to three sets of
cases: statutory and regulatory interpretation cases, arbitrary and capricious
review cases, and a grab bag of cases involving other APA provisions. We
begin with what were once called the deference doctrines.

A.  Regulatory and Statutory Interpretation

1. Loper Bright: Interpreting Statutes

The Court overturned Chevron and its two-step test for giving deference to
an agency’s interpretation of a statute in Loper Bright.332 The case concerned
the validity of a notice-and-comment regulation adopted by the Department

328. William N. Eskridge Jr. & John Ferejohn, The APA as a Super-Statute: Deep Compromse and
Judicial Review of Notice-and-Comment Rulemaking, 98 NOTRE DAME L. REV. 1893, 1900-01 (2023);
Ronald M. Levin, The Evolving APA and the Originalist Challenge, 97 CHL-KENT L. REV. 7, 29 (2022);
¢f Christopher J. Walker, The Lost World of the Administrative Procedure Act: A Literature Review, 28 GEO.
MasoN L. Rev. 733, 736 (2021) (“[A]nyone who has ever taught administrative law struggles to
teach through this mismatch between statutory text and regulatory practice.”).

329. Levin, supra note 328, at 29.

330. Jack M. Beermann & Gary Lawson, Reprocessing Vermont Yankee, 75 GEO. WASH.
L. REV. 856, 832-900 (2007).

331. John F. Dufly, Administrative Common Law in fudicial Review, 77 TEX. L. REV. 113, 191
(1998). Of course, what it means to go beyond the language of the statute is a matter of
statutory interpretation. Kristin Hickman and Mark R. Thomson have argued that courts
should avoid “a version of textualism that reduces the APA’s provisions, one by one, to their
narrowest reading risks eroding APA rulemaking procedures to a degree that cannot possibly
be reconciled with congressional intent.” Kristin E. Hickman & Mark R. Thomson, Textualism
and the Administrative Procedure Act, 98 NOTRE DAME L. REV. 2071, 2075 (2023).

332. 144 S. Ct. 2244 (2024).
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of Commerce and the National Marine Fisheries Service under the Mag-
nuson-Stevens Fishery Conservation and Management Act of 1976, a statute
aimed at reducing overfishing.333

Under the statute, fishing industry participants must abide by fishery man-
agement plans.?3* In order to ensure that participants comply with catch
limits and other restrictions, the statute provides that a plan might include a
requirement that “one or more observers be carried on board.”33> The stat-
ute also listed three circumstances under which a specific group must cover
the costs of these observers, but none of those groups included those fishing
for Atlantic herring.336 Until 2020, the federal government had fully funded
all observers in the Atlantic herring fishery.337 In 2020, however, the plan
changed. In a new amendment promulgated by the agency, although ob-
servers would only be required on 50% of trips, if one was required and the
National Marine Fisheries Service declined to assign a government-paid ob-
server, the fishing vessel would be required to hire and pay for an approved
observer.338

In both Loper Bright and its companion case, Relentless, Inc. v. United States
Department of Commerce,?39 several fishers of Atlantic herring filed suit asserting
that the rule requiring them to pay for an observer was inconsistent with the
statute. The D.C. Circuit and First Circuit found the statute ambiguous and
upheld the regulation as a reasonable interpretation of it. The Supreme
Court then granted certiorari in both cases.?40

Chief Justice Roberts’s opinion in Loper Bright for a six-Justice majority of
the Court began with broad statements about judicial power, Article III of
the Constitution, Marbury v. Madison,?*! and the importance of judges exercis-
ing independent judgment.?¥2 The basis for the Court’s holding, however,
was statutory rather than constitutional—that Chevron deference was

333. Id at 2254-55.

334. Id. at 2254.

335. 16 U.S.C. § 1853(b)(8) (2024).

336. Loper Bright, 144 S. Ct. at 2255.

337. Id.

338. See 85 Fed. Reg. 7,414, 7,417-18 (Feb. 7, 2020).

339. 62 F.4th 621, 624 (1st Cir. 2023).

340. Because Justice Jackson was recused from Loper Bright Enterprises v. Raimondo, 144 S.
Ct. 2244 (2024), the Court also granted Relentless, Inc. v. United States Department of Commerce,
which raised the same question with very similar facts. See Amy Howe, Justices Grant Four New
Cases, Including Chevron Companion Case, SCOTUSBLOG (Oct. 13, 2023), https://www.scotus
blog.com/2023/10/justices-grant-four-new-cases-including-chevron-companion-case/
[https://perma.cc/4FCR-C5Z9].

341. 5 U.S. (1 Cranch) 137 (1803).

342.  Loper Bright, 144 S. Ct. at 2256-60.
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inconsistent with the text of the APA.343 Specifically, the Court held that
“[t]he deference that Chevron requires of courts reviewing agency action can-
not be squared with the APA.”34* According to the Court, “Chevron defies the
command of the APA that ‘the reviewing court’—not the agency whose ac-
tion it reviews—is to ‘decide all relevant questions of law’ and ‘inter-
pret . . . statutory provisions.’”’345

In what many believe are its two most critical paragraphs?#6—a mere 160
words—Loper Bright also opened an important door to the power that agen-
cies retained: the power to act within a delegation of discretion.347

When the best reading of a statute is that it delegates discretionary authority to an

agency, the role of the reviewing court under the APA is, as always, to independently

interpret the statute and effectuate the will of Clongress subject to constitutional limits.

The court fulfills that role by recognizing constitutional delegations, “fix[ing] the

boundaries of [the] delegated authority,” and ensuring the agency has engaged in

“reasoned decisionmaking’ within those boundaries.348
With its acknowledgment of an agency’s ability to act within a discretionary
delegation of authority, the Court recognized that Congress often grants
agencies the authority to make policy. When properly granted and acted on,
the attitude of courts toward this kind of agency action is not one of inde-
pendent judgment but is instead deferential.

Loper Bright thus clearly marks out two paths for evaluating an agency ac-
tion under a statute. If the action falls within the traditional delegation of
discretion of Loper Bright, a court must then “recogniz|e] constitutional dele-
gations, fix[] the boundaries of the delegated authority, and ensur[e] the
agency has engaged in reasoned decisionmaking within those boundaries.”349
To determine the boundary of the authority that has been delegated to an
agency, a court must interpret the delegation provision of the statute using
its usual tools of interpretation. The court must then ensure the delegation
is constitutional and that the agency has acted within the boundaries of the

343. Id. at 2261.

344. Id. at 2263.

345. Id. at 2265 (quoting 5 U.S.C. § 706).

346. See, e.g., Ellen P. Aprill, Unpacking the Most Important Paragraph in Loper Bright, YALE J.
ON REGUL.: NOTICE & COMMENT (Jan. 15, 2025), https://www.yalejreg.com/nc/unpacking-
the-most-important-paragraph-in-loper-bright-by-ellen-p-aprill/ [https://perma.cc/UIAH-T7
UD]; Adrian Vermeule, Chevron by Any Other Name, NEW DIG. (June 28, 2024), https://the-
newdigest.substack.com/p/chevron-by-any-other-name  [https://perma.cc/ ASWN-JXPV];
Christopher J. Walker (@chris_j_walker), X (Sept. 26, 2024, 10:40 PM), https://x.com/chris_j_
walker/status/1839495262475358366 [https://perma.cc/YAC4-UYXZ].

347. Loper Bright, 144 S. Ct. at 2262—63.

348. Id. at 2263 (citation omitted).

349. Id.
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delegation.?50 If so, the court then evaluates whether what the agency has
done survives review for reasoned decisionmaking—which is typically arbi-
trary and capricious, State Farm-type review?!—under the APA.

Actions that are not within a delegation of discretion are assessed by a
reviewing court using its independent judgment.352 In these cases, the court
employs its usual tools of statutory interpretation.33 As the Loper Bright Court
noted and lower courts have acknowledged, this exercise could include con-
sideration of an agency’s interpretation if, for example, there is ambiguity in
the statute and that interpretation is found to be entitled to weight under
Skidmore v. Swift & Co.35*

Skidmore, decided in 1944, was brought by employees who were assigned
to respond to fires at a plant.?3®> The question before the Court was whether
they were entitled to overtime pay for the nights they spent at the company’s
fire hall but were not called to a fire.356 In answering that question, the Court
had to determine whether the interpretation of the statute provided by the
Administrator of the Department of Labor’s Wage and Hour Division should
be considered.?®” The Court concluded that interpretation should be con-
sidered and may warrant “weight”:

We consider that the rulings, interpretations and opinions of the Administrator under

this Act, while not controlling upon the courts by reason of their authority, do constitute

a body of experience and informed judgment to which courts and litigants may

properly resort for guidance. The weight of such a judgment in a particular case will

depend upon the thoroughness evident in its consideration, the validity of'its reasoning,

its consistency with earlier and later pronouncements, and all those factors which give

it power to persuade, if lacking power to control.358
Because of its caveat that what an agency does is not “controlling upon the
courts,” Skidmore does not appear to run afoul of the APA’s command that
courts “shall decide all relevant questions of law, [and] interpret constitu-
tional and statutory provisions.”3% Skidmore, therefore, would not necessarily
fall with Chevron, explaining why Loper Bright cited it positively multiple

350. Id at 2262-63.

351. Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S.
29 (1983); see infra Part 11.B.

352.  Loper Bright, 144 S. Ct. at 2262.

353. Id. at 2266.

354. 323 U.S. 134 (1944).

355. Id at 135-36.

356. Id

357. Id at 137-39.

358. Id. at 140.

359. 1Id;5U.S.C. § 706.
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times.30 In one such citation, the Court recognized that courts “may—as
they have from the start—seek aid from the interpretations of those respon-
sible for implementing particular statutes,” consistent with the APA.36! In
another, the Court again encouraged courts to look to an agency’s interpre-
tation of a statute using Skidmore’s approach when they were called on to in-
terpret technical statutory provisions.362

Although the Court was hesitant to use the term “deference,” it seems fair
to consider Skidmore in this new framing a substantive canon of construc-
tion.363 Like other substantive canons, one imagines that the Court intends
for it to be triggered only when a court determines there is statutory ambigu-
ity.36¢+ Whether ambiguity is triggered by a finding of “equally plausible’365
meanings or that something is “capable of being understood by reasonably
well-informed persons in two or more senses, 366 a court would need to con-
clude that the statutory language at issue met that bar. And even where there
is a finding of ambiguity, a court gives weight to the agency’s interpretation
only if the interpretation fares well under Skidmore’s factors.?67

Skidmore’s new role prompts one final note on this new scheme: It is signif-
icant that nothing in Loper Bright appears to pick up the distinction between
interpretations that have the “force of law” and those that do not. This dif-
ference was important according to United States v. Mead Corp.,?68 which al-
lowed force-of-law interpretations to be eligible for Chevron deference while

360. Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2259, 2262, 2267 (2024).

361. Id. at 2262.

362. Id. at 2267.

363. Kiristin E. Hickman, Anticipating a New Modern Skidmore Standard, 74 DUKE L.J.
ONLINE 111, 127 (2025).

364. See Amy Coney Barrett, Substantiwve Canons and Faithful Agency, 90 B.U. L. REv. 109,
109, 123 (2010) (“Some substantive canons express a rule of thumb for choosing between
equally plausible interpretations of ambiguous text.”).

365. See Ila. Dep’t of Revenue v. Piccadilly Cafeterias, Inc., 554 U.S. 33, 41 (2008).

366. See State ex rel. Kalal v. Cir. Ct. for Dane Cnty., 681 N.W.2d 110, 124 (Wis. 2004)
(stating a test for identifying statutory ambiguity).

367. See Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) (“The weight of such a judg-
ment in a particular case will depend upon the thoroughness evident in its consideration, the
validity of its reasoning, its consistency with earlier and later pronouncements, and all those
factors which give it power to persuade, if lacking power to control.”).

368. 533 U.S. 218, 230 (2001) (“It is fair to assume generally that Congress contemplates
administrative action with the effect of law when it provides for a relatively formal adminis-
trative procedure tending to foster the fairness and deliberation that should underlie a pro-
nouncement of such force. Thus, the overwhelming number of our cases applying Chevron
deference have reviewed the fruits of notice-and-comment rulemaking or formal adjudica-
tion.” (citation omitted)).
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others could be considered for Skidmore deference. That distinction, however,
appears to no longer be relevant in the Loper analysis. Accordingly, Chevron’s
demise also appears to mean the demise of Mead’s precursor, Christensen v.
Harris County 359 as well as Mead.370

The question, then, is how to identify a delegation of discretion. Kristin
Hickman and I have argued that, although there are only a few examples
provided in Loper Bright, giving us less guidance than we would hope for, they
confirm our instinct that the Court 1s distinguishing between delegations con-
sistent with a framework developed by Professor Hickman that reflects con-
gressional drafting conventions from the early days of regulatory statutes.3’!
We contend there are three such categories: (1) specific delegations, which
Congress has identified particularized subject matter for which it has as-
signed the agency to fill in details, (2) hybrid delegations, which often use the
language of general/housekeeping provisions but are embedded in substan-
tive provisions of the statute, and (3) general/housekeeping delegations,
which are found in separate sections of a statute and do not identify a partic-
ular topic for the agency to address.372

We conclude that the first two categories of delegations are the sort that
provide agencies with discretion, whereas the last category does not.373 The
implication is that actions taken under the first two categories are likely to be
evaluated for reasoned decisionmaking.3’¢+ Those taken under the third or
without any delegation whatsoever to the agency will not be considered in

369. 529 U.S. 576 (2000).

370. One similarly wonders what the fate of National Cable & Telecommunications Ass’n v.
Brand X Internet Services, 545 U.S. 967 (2005), might be. Brand X allowed Chevron deference for
agency interpretations of ambiguous statutes even where courts had previously interpreted
those statutes differently. Id. at 982. Loper Bright tells us that if an agency acts within its dele-
gated discretion, the court evaluates the action for reasonableness. 144 S. Ct. 2244, 2263
(2024). Otherwise, the court interprets the statute. Id. at 2262. But what happens if the agency
has not yet acted? Should the court interpret the statute or return it to the agency and require
them to act? Cf Emily Bremer, Brand X Is Right There in Chevron, YALE J. ON REGUL.: NOTICE
& COMMENT (Feb. 16, 2024), https://www.yalejreg.com/nc/brand-x-is-right-there-in-chev
ron/ [https://perma.cc/4RNW-LTCD]. The two courts to have weighed in thus far have con-
cluded that Brand X did not survive Loper Bright. See 3M Co. v. Comm’r, 154 F.4th 574, 576-77
(8th Cir. 2025); Mazariegos-Rodas v. Garland, 122 F.4th 655, 672 (6th Cir. 2024).

371. Kiistin E. Hickman & Amy J. Wildermuth, Harmonizing Delegation and Deference After
Loper Bright, 100 N.Y.U. L. REV. 1924, 193031 (2025).

372. Id. Through the 1940s, it was well understood that agency actions under these
grants did not have the force of law and, as a result, were not considered problematic under
the nondelegation doctrine. Se¢e Hickman, supra note 287, at 1106-07.

373. Hickman & Wildermuth, supra note 371, at 1931.

374. Id.
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the court’s independent interpretation of a statute unless the court decides
the agency’s take is worthy of weight under Skidmore.375

Others have offered their ideas for what amounts to a delegation of discretion
and how to tackle the analysis;?76 more are sure to come. Now two years in,
courts vary in their application of Loper Bright, with some eagerly embracing in-
dependent judgment377 and others more inclined to turn to Skidmore.38 Yet oth-
ers have carefully explained where they found delegations of discretion and de-
ferred to the agency’s reasoned (even if not perfect) decisionmaking.379 It seems
that fully operationalizing Loper Bright will remain a work in progress.

2. Kisor: Interpreting Regulations

What about agency interpretations of their own regulations? In 2019, the
Court heard Kisor v. Wilkie,?80 in which the petitioner, James Kisor, had asked
it to consider overruling Bowles v. Seminole Rock & Sand Co.38! and its later itera-
tion, Auer v. Robbins.382 Kisor, a Vietham War veteran, had sought disability
benefits from the Department of Veterans Affairs (VA) since 1982.383 In 2006,
based on a new psychiatric report, Kisor sufficiently demonstrated to the VA
that he was suffering from post-traumatic stress disorder (PTSD) and the VA
awarded him benefits.38* Although he had sought benefits dating back to 1982,
the VA only awarded Kisor benefits as of the date of the new report, 2006.38>

Kisor appealed, claiming that the refusal to award him benefits for the
twenty-four years from his first claim was an error.38 As the Court ex-
plained, “[u]nder the VA’s regulation, the [VA] could grant Kisor retroac-
tive benefits if it found there were ‘relevant official service department

375. Id

376. See, e.g., Catherine M. Sharkey & lan M. Pultz-Earle, Out from Under the Guise of Judi-
ctal Review, 78 ADMIN. L. REV. (forthcoming 2026), https:/ /papers.ssrn.com/sol3/papers.cfm?
abstract_id=5736462 [https://perma.cc/ WKC7-DV49]; Matthew C. Stephenson, The Gray
Area: Finding Implicit Delegation to Agencies Afier Loper Bright, 78 ADMIN. L. REV. 99 (2026).

377. See Rest. L. Ctr. v. U.S. Dep’t of Lab., 120 F.4th 163, 171 (5th Cir. 2024) (applying
independent judgment based on the overruling of Chevron).

378. See Lopez v. Garland, 116 F.4th 1032, 1038-39 (9th Cir. 2024), reli’g en banc denied
sub nom., Lopez v. Bondi, 151 F.4th 1196, 1198 (9th Cir. 2025) (Bumatay, J., dissenting).

379. See Pickens v. Hamilton-Ryker I'T Sols., LLC, 133 F.4th 575, 590-91 (6th Cir. 2025).

380. 139 S. Ct. 2400 (2019).

381. 325 U.S. 410 (1945).

382. 519 U.S. 452 (1997); see Petition for Writ of Certiorari at i, Kisor v. Wilkie, 139 S.
Cit. 2400 (2019) (No. 18-15).

383.  Kisor, 139 S. Ct. at 2409.

384. Id.

385. Id

386. Seeid.
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records’ that it had not considered in its initial denial.”387 The VA agreed
that Kisor had produced new records that indicated he had participated in
Operation Harvest Moon in December 1965, a particularly deadly engage-
ment in the Vietnam War, but claimed that he was nevertheless not entitled
to a retroactive award.?88 It asserted that “those records were not ‘relevant’
because they did not go to the reason for the denial—that Kisor did not have
PTSD.”38 The question, then, was whether the agency was entitled to def-
erence for its interpretation of what was “relevant” under the regulation.39
Unlike Loper Bright, the Court was sharply divided, with only five Justices
agreeing to retain a narrowed form of the doctrine.?®! That narrowed ver-
sion required satisfying five hurdles to get to deference, the first two of which
were derived from Chevron and the last three from Skidmore:
(1) the regulation must be “genuinely ambiguous” after a court “ex-
haust[s] all the ‘traditional tools’ of construction’;392
(2) the agency’s interpretation of the regulation must be “reasonable”;393
(3) the regulatory interpretation in question must be “the agency’s ‘author-
itative’ or ‘official position,” as opposed to a “more ad hoc state-
ment”’;394
(4) the regulatory interpretation must implicate the agency’s substantive
expertise;39 and
(5) the regulatory interpretation must reflect the agency’s “fair and con-
sidered judgment,” meaning that it is not merely a “convenient liti-
gating position” or “post hoc rationalization advanced” to “defend

387. Id. (citing 38 C.F.R. § 3.156(c)(1) (2013)).

388. Id. at 2409.

389. Id.

390. Id.

391. Id at 2408 (“KAGAN, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, II-B, III-B, and IV .. . .”). The Chief Justice,
the critical fifth vote, was unwilling to join Part II-A of the opinion, in which Justice Kagan
defended the traditional reasons for upholding Seminole Rock/Auer, and Part III-A, in which
Justice Kagan defended Seminole Rock/Auer deference from arguments that it was inconsistent
with the APA, violated separation of powers principles, and policy arguments about self-serv-
ing incentives that might lead an agency to adopt vague and broad regulations. /d.

392. Id. at 2443 (Gorsuch, J., concurring in part and concurring in the judgment); see also
Auer v. Robbins, 519 U.S. 452 (1997) (applying Auer deference to regulations that are “genu-
inely ambiguous”).

393.  Hisor, 139 S. Ct. at 2443 (Gorsuch, J., concurring in part and concurring in the judgment).

394. Id. at 2416 (majority opinion).

395. Id. at 2417.
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past agency action against attack” and does not “create[] ‘unfair sur-
prise’ to regulated parties” or disrupt expectations.39
Kisor thus preserved Seminole Rock/Auer deference, albeit in a much-restrained
form.

But that is not the end of our story. Although Loper Bright did not mention
the status of Risor, Auer, or Seminole Rock, given its reading of § 706 as requiring
courts to decide all questions of law, one wonders how solid the already-shaky
ground Aisor stood on might now be. That ground appears to some so shaky
that they have suggested, as Chris Walker did, that Loper Bright “likely spells
the end of Auer deference in the near future.”97

Chad Squitieri, after noting the obvious tension between Aisor and Loper
Bright, suggests that Kisor might survive given the different clause in § 706 that
Justice Kagan relied on to justify continued deference to agency interpreta-
tions of their own regulations: “determine the meaning or applicability of the
terms of an agency action.”39 Likewise, Thomas Nielsen and Krista Staple-
ford acknowledge that “[t]he same arguments the Loper Bright majority ad-
vanced for overruling Chevron appear to apply just as readily to Auer[/Seminole
Rock].”399 But they offer a different defense of Aisor, one in which they suggest
that Justice Kagan’s revamped version of Seminole Rock can survive as the test
for reasoned decisionmaking under Loper Bright where the agency action at
issue 1is the interpretation of its own regulation.*00

Although things might look dim for the future of Seminole Rock, what ulti-
mately might save it is that, like Skidmore, Seminole Rock 1s a pre-APA case that,
for APA originalists, should be taken seriously. Justice Kagan recited this
history in the Kisor opinion at length,*! concluding that “[i]f Section 706 did
not change the law of judicial review (as we have long recognized), then it
did not proscribe a deferential standard then known and in use.”402

As Sanne Knudsen and I have explained, Seminole Rock was understood

396. Id. at 2417-18.

397. Christopher J. Walker, New Paper on Kisor, Stare Decists, and Administrability, YALE J.
ONREGUL.: NOTICE & COMMENT (Aug. 7, 2025), https://www.yalejreg.com/nc/new-paper-
on-kisor-stare-decisis-and-administrability/ [https://perma.cc/P32E-NWMG].

398. Chad Squitieri, Auer Afler Loper Bright, YALE J. ON REGUL.: NOTICE & COMMENT
(Oct. 15, 2024), https://www.yalejreg.com/nc/auer-after-loper-bright-by-chad-squitieri/
[https://perma.cc/6ZK3-SY7R].

399. Thomas E. Nielsen & Krista A. Stapleford, What Loper Bright Might Portend for Auer Def-
erence, HARV. L. REV.: BLOG (July 5, 2024), https://harvardlawreview.org/blog/2024/07 /what-
loper-bright-might-portend-for-auer-deference/ [https://perma.cc/9J54-MXTK].

400. Id.

401.  HKisor, 139 S. Ct. at 2411-12.

402. Id. at 2420.
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differently when originally decided than what it eventually became.*03 Kisor’s
many limits were certainly an effort to respond to those concerns. And yet,
as Chris Walker and Andrew Hammond have persuasively shown based on
their recent study of nearly 1,000 decisions, courts have struggled mightily to
apply it consistently given its complexity.04

There appear, then, to be two possibilities for the APA originalist-leaning
Court. It could simply sweep away Seminole Rock deference after Loper Bright
as inconsistent with the APA by relying on the same APA command that it
relied on in Loper Bright: that courts must decide all issues of law.%05 This result
may be even more appealing given Hammond and Walker’s study illustrat-
ing Risor’s lack of administrability.*6 But that would require, as Justice Ka-
gan anticipated, sweeping away much of what the Court has said about the
APA-era cases, particularly those decided close to its enactment.

Another possibility is to maintain Seminole Rock in some form, and there is
one such possibility suggested by Seminole Rock’s roots. The Court could treat
Seminole Rock as what the Court hearing the case likely saw Seminole Rock as:
an application of Skidmore for interpreting agency regulations. As Aditya
Bamzai has shown, the government made its arguments at the Supreme
Court in Seminole Rock based on Skidmore.*07 And Jeff Pojanowski has detailed
the case for viewing “Seminole Rock [as] an unproblematic application of a
more general framework of review that sounded in Skidmore principles.”#08 As
a result, consistent with the idea that Skidmore should now be treated as a
canon of statutory construction, one could imagine the Court reframing Sem-
inole Rock as a substantive canon of construction for interpreting regulations,
one that largely considers the same set of factors as Skidmore.

403. Sanne H. Knudsen & Amy J. Wildermuth, Uncarthing the Lost History of Seminole
Rock, 65 EMORY L J. 47, 49 (2015).

404. Andrew Hammond & Christopher J. Walker, Stare Decisis and the Missing Administrability
Inguary, 100 N.Y.U. L. REV. 1883, 1917 (2025) (“[ T]he lower courts have struggled to apply Auer
deference in a consistent fashion post-Kisor. Very few lower-court opinions follow Justice Ka-
gan’s five-step framework to the letter.”).

405. Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 226668 (2024).

406. See Hammond & Walker, supra note 404, at 1917.

407. Aditya Bamzai, Henry Hart’s Brief, Frank Murphy’s Drafi, and the Seminole Rock Opinion,
YALE J. ON REGUL.: NOTICE & COMMENT (Sept. 12, 2016), https://www.yalejreg.com/nc/
henry-harts-brief-frank-murphys-draft-and-the-seminole-rock-opinion-by-aditya-bamzai/
[https://perma.cc/85HJ-XKMS].

408. Jeffrey A. Pojanowski, Revisiting Seminole Rock, 16 GEO. J. OF L. & PUB. POL’Y 87,
96 (2018).
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3. Major Questions Doctrine

Although some version of the major questions doctrine can be found in a
few earlier cases,*09 most agree that the doctrine was more fully fleshed out
in the 2000 case of FDA v. Brown & Williamson Tobacco Corp.#10 There, the
Court questioned the scope of the authority delegated to the FDA, ultimately
concluding that the agency had gone beyond Congress’s intended scope
when it attempted to regulate tobacco products.!! In so holding, the Court
considered the long history of the agency as well as that of tobacco to deter-
mine that this was not the kind of work the FDA had been given by Con-
gress.412

Although Brown & Williamson prompted, at least in part, what Thomas
Merrill and Kristin Hickman labeled Chevron’s Step Zero,*!3 the major ques-
tions doctrine did not play another big role in the Court’s cases until Chief
Justice Roberts relied on it in his 2015 opinion for the Court in King v. Bur-
well.41* In that case, the Court concluded that, in resolving a question about
whether certain tax credits under the Affordable Care Act were available to
those who enrolled in plans provided on a Federal Exchange, it would not
look to the agency’s interpretation of the statute under Chevron because it con-
cluded that Congress did not intend for the agency to resolve it.#1> This was
so, it contended, because the tax credits were “of deep ‘economic and politi-
cal significance™;*16 were one of “the Act’s key reforms”;*!7 and the agency
interpreting the statute, the IRS, had no expertise in health insurance pol-
icy. 418

After King v. Burwell, the major questions doctrine began to appear more
frequently in the lead-up to Chevron’s demise, particularly after Justice Ka-
vanaugh and Justice Barrett joined the Court. For example, in Alabama

409. MCI Telecomms. Corp. v. AT&T, 512 U.S. 218, 231 (1994); Indus. Union Dep’t,
AFL-CIO v. Am. Petroleum Inst., 448 U.S. 607, 645 (1980); ¢/ Stephen Breyer, Judicial Review
of Questions of Law and Policy, 38 ADMIN. L. REV. 363, 370 (1986) (“Congress is more likely to
have focused upon, and answered, major questions, while leaving interstitial matters to answer
themselves in the course of the statute’s daily administration.”).

410. 529 U.S. 120 (2000).

411. Id at 142-43.

412. Id. at 143-56.

413. Thomas W. Merrill & Kristin E. Hickman, Chevron’s Domain, 89 GEO. L,J. 833,
873 (2001); see also Cass R. Sunstein, Chevron Step Lero, 92 VA. L. REV. 187 (2006).

414. 576 U.S. 473 (2015).

415. Id. at 485-86.

416. Id. at 486.

417. Id. at 485.

418. Id. at 486.
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Association of Realtors v. Department of Health and Human Services,*° the per curiam
opinion cited Brown & Williamson in concluding that the CDC had exceeded
its statutory authority by imposing an eviction moratorium affecting millions
of tenants with substantial economic costs.*20 Likewise, in National Federation
of Independent Business v. OSHA,*2! the Court, again acting on a stay request,
determined that OSHA had exceeded its statutory authority in issuing an
emergency rule that required employers with 100 or more employees to show
proof that their employees either had been vaccinated or were undergoing
weekly COVID testing (which could be at the employee’s cost) and wearing
a facemask while at work.#22

In 2022, the Court gave the major questions doctrine its fullest develop-
ment to date in West Virginia v. EPA.423 There, the Court found that the EPA
had exceeded its statutory authority when it concluded that the ““‘best system
of emission reduction’ for existing coal-fired power plants included a require-
ment that such facilities reduce their own production of electricity, or subsi-
dize increased generation by natural gas, wind, or solar sources.”2* In so
concluding, the Court outlined what made for an “extraordinary case” that
required it to consider whether Congress had, in fact, authorized the action
proposed by the agency.#?> It included in its factors the “economic and po-
litical significance” of the agency’s action;*26 the “history and the breadth of
the authority” that the agency has cited to support its action;*?7 and the lan-
guage of the statute, noting that “[e]xtraordinary grants of regulatory author-
ity are rarely accomplished through modest words, vague terms, or subtle
device[s].”428

Even after its fuller articulation of the doctrine in West Virginia, commen-
tators continued to criticize the major question doctrine’s “source and sta-
tus.”#29  Mila Sohoni, for example, criticized the Court for, among other
things, failing to identify the doctrine as a constitutional avoidance canon or
to explain its basis in the nondelegation doctrine and separation of powers,
and questioned its consistency with textualism.*30

419. 141 S. Ct. 2485 (2021).

420. Id. at 2489.

421. 142 S. Ct. 661 (2022).

422, Id. at 664-66.

423. 142 S. Ct. 2587 (2022).

424, Id. at 2599.

425. Id. at 2607-08.

426. Id.

427. Id.

428. Id. at 2609 (internal quotations omitted).

429. See Biden v. Nebraska, 143 S. Ct. 2355, 2376 (2023) (Barrett, J., concurring).
430. Mila Sohoni, The Major Questions Quartet, 136 HARV. L. REV. 262 (2022).
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In her concurrence in Biden v. Nebraska,*3! Justice Barrett offered another
version of the major questions doctrine, describing it as “an interpretive tool
reflecting ‘common sense as to the manner in which Congress is likely to
delegate a policy decision of such economic and political magnitude to an
administrative agency.””#32 In other words, Justice Barrett describes the doc-
trine as specific to the interpretation of delegations to agencies. She then
listed the instances in which the Court might greet an agencies action with
skepticism, which included “broad ‘invocations of power by agencies’ and

999,

relatively narrow ‘statutes that purport to delegate that power’; when an
agency regulates “outside its wheelhouse”; “when ‘an agency claims to dis-
cover in a long-extant statute an unheralded power to regulate “a significant
portion of the American economy.”’”’433

In the highly anticipated decision in Learning Resources, Inc. v. Trump,t3*
many expected, particularly after the argument in the case, that the Court
would provide much-needed clarity on the doctrine.**> While striking down
the tariffs imposed by President Trump by a vote of 6-3, the case instead
may fall into what Justice Stevens described as easy cases making bad law,
1.e., where the outcome is resounding, but the Court is divided on the ra-
tionale.#36 In the whopping seven opinions produced, while there was plenty
of disagreement, there is at least one major takeaway: Justice Barrett’s version
of the doctrine seems to have won out.

Shortly after he was elected, President Trump imposed a series of tariffs,
claiming authority under a provision of the International Emergency Eco-
nomic Powers Act (IEEPA).#37 As required by the statute, President Trump
declared a “national emergency” based on international illicit drug traffic

431. 143 S. Ct. 2355 (2023).

432, Id. at 2378 (Barrett, J., concurring) (quoting FDA v. Brown & Williamson Tobacco
Corp., 529 U.S. 120, 133 (2000)); see also llan Wurman, Importance and Interpretive Questions, 110
VA. L. REV. 909, 916-17 (2024) (characterizing the major questions doctrine similarly).

433.  Biden v. Nebraska, 143 S. Ct. at 2381-83 (Barrett, J., concurring) (describing indica-
tors the Court found that trigger skepticism under the major questions doctrine).

434. 146 S. Ct. 628 (2026).

435.  See, e.g., Amy Howe, Court Appears Dubious of Trump’s Tariffs, SCOTUSBLOG (Nov. 6,
2025, 3:37 PM), https://www.scotusblog.com/2025/11/court-appears-dubious-of-trumps-
tariffs/ [https://perma.cc/LD2A-LDZY] (“Chief Justice John Roberts, for example, sug-
gested that Trump’s claim of power under IEEPA might violate the ‘major questions” doc-
trine—the idea that if Congress wants to grant power to make decisions of vast economic or
political significance it must say so clearly.”).

436. Burnham v. Superior Ct. of Cal., 495 U.S. 604, 640 n.* (1990) (Stevens, J., concur-
ring).

437.  Learning Res., 146 S. Ct. at 636.
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and trade deficits.#38 He then imposed tariffs citing § 1702(a)(1)(B), which
allows the President to “regulate . . . importation.”#3 Several businesses and
States filed suit, contending that permitting the President to “regulate” did
not include the authority to impose tariffs.*#0 The Court agreed that the stat-
ute did not permit the tariffs, but disagreed on whether the major questions
doctrine applied and, if so, how it operates.

In the principal opinion, the Chief Justice identified first when the major
questions doctrine is triggered, citing three factors.**! He began with the
transformative and sweeping nature of the power asserted: “[T]he Govern-
ment reads IEEPA to give the President power to unilaterally impose un-
bounded tariffs. . . . That view, if credited, would ‘represent[] a “transform-
ative expansion” of the President’s authority over tariff policy.”##2 Next, he
considered whether the power had ever been exercised, and found that tariffs
had never before been imposed under this provision in the many decades of
IEEPA’s existence.43 Finally, the significant “economic and political conse-
quences” of the action are the last consideration in making something a ma-
jor question.*** Here, “the economic and political consequences of the IEEPA
tariffs are astonishing.”##5 Once identified as a major question, the Chief Justice
methodically explored the language at issue, how it is used in other statutes, and
how other statutes provided the power to impose tariffs more directly. He thus
concluded there is no ““clear congressional authorization’ to justify [the Presi-
dent’s| extraordinary assertion of the power to impose tariffs.”+46

Justice Kavanaugh, joined by Justices Thomas and Alito, dissented. He
claimed that “the major questions doctrine does not apply in the foreign af-
fairs context.”*47 He also explained that, even if it applied here, the major
questions doctrine did not result in a finding against the President because
there was, in fact, “clear congressional authorization” in IEEPA permitting
the President’s imposition of tariffs.+48

438. Id. at 636-37.

439. Id. at 636 (quoting 50 U.S.C. § 1702(a)(1)(B)).

440. Id. at 636-37.

441.  See Max Sarinsky, Tallying the Voles_from Learning Resources, the Major Questions Doctrine
Remains Relatively Confined, YALE J. ON REG.: NOTICE & COMMENT (Feb. 24, 2026), https://
www.yalejreg.com/nc/ tallying-the-votes-from-learning-resources-the-major-questions-doc-
trine-remains-relatively-confined/ [https://perma.cc/VP7J-HUBY].

442.  Learning Res., 146 S. Ct. at 640.

443. Id. at 640-41.

444. Id. at 641.

445. 1Id.

446. Id. at 642.

447. Id. at 706-07 (Kavanaugh, J., dissenting).

448. Id. at 706.
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Justice Kavanaugh’s articulation of the major questions doctrine, aside
from his conclusion that it was inapplicable in the foreign affairs context, has
much in common with that of the Chief’s. He agreed that the importation
of tariffs under IEEPA is one of “major economic and political signifi-
cance.”* In explaining how a major question arises, he required a “gener-
ally worded statute™ as the basis for exercising power that does not “explicitly”
provide the specific power that is being exercised, even if the language of the
statute could be read to support the power.*50 Seemingly satisfied that these
are all true of the imposition of tariffs under IEEPA, Justice Kavanaugh
turned to how “clear” the “clear congressional authorization” must be to
permit a president to impose tariffs under IEEPA.451 He emphasized, more
than once, that there is no “magic words” requirement.*? He then recited
the four factors Justice Barrett highlighted in Biden v. Nebraska, albeit in a
slightly different order, to determine whether Congress gave clear authoriza-
tion. This requires some combination of (1) an unheralded power, (2) never
before embraced by the agency, (3) reflecting a mismatch between the
agency’s expertise and the power to be exercised, and (4) based on “cryptic,”
“oblique” language.*53

Unlike the Chief Justice, Justice Kavanaugh, when examining these four
factors, concluded that the IEEPA language provided the required clear au-
thorization.#* The principal difference for Justice Kavanaugh was that he
viewed evidence of the President’s unilateral authorization to impose tariffs
in many other statutes and circumstances over history as an indication of the
ordinary meaning of the language at issue in IEEPA.#55 And he found what
he viewed as strong support for this position in the Court’s unanimous deci-
sion in Federal Energy Administration v. Algonguin SNG, Inc. *6 which upheld the
imposition of tariffs under a precursor statute to IEEPA that had only slightly
different language. >’

The alignment of the Chief Justice and Justice Kavanaugh on the test for the
doctrine suggests that a more cohesive major questions doctrine is emerging.
They seemed to look to the same set of factors and conditions, albeit in a slightly
different structure, even while disagreeing on how they fit the facts of this case.

449. Id.
450. Id. at 707.
451. Id

452. 1Id. at 707, 713.

453. Id. at 708-09.

454. Id. at 709-13.

455. Id. at 694-95.

456. 426 U.S. 548 (1976).

457.  Learning Res., 146 S. Ct. at 697-700 (Kavanaugh, J., dissenting).
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Although he joined the majority opinion, Justice Gorsuch wrote separately
to review and comment on his colleagues’ positions in the case. In doing so,
he appears to have been trying to convince others that his version of the ma-
jor questions doctrine as a “Constitution-enforcing clear-statement rule[] 458
is correct. His opinion prompted Justice Barrett to pen a sharp concurrence
defending her version of the doctrine. She explained that her version “situ-
ates text in context” where context included “‘[bJackground legal conven-
tions,” ‘common sense,” and ‘constitutional structure,” to ascertain a text’s
‘most natural meaning.’”459

What is clear is that Justice Gorsuch has lost at least this round of the battle
over whose version of the doctrine would be adopted. While neither the
Chief Justice nor Justice Kavanaugh is explicit in this regard, their respective
opinions reflect a willingness to explore and consider much more in deter-
mining whether there is “clear congressional authorization” than a clear
statement rule would permit.+60

Even Justice Kagan, who, along with Justices Sotomayor and Jackson,
continues to flatly reject the doctrine as a “demand for a special brand of
legislative clarity,”#6! noted the lack of support for Justice Gorsuch’s version
of the doctrine: “Given how strong his apparent desire for converts [is], I
almost regret to inform him that I am not one.”#62 She also articulated her
test for evaluating a delegation, which, interestingly, sounds somewhat like
Justice Barrett’s version of the doctrine: “I consider a delegation provision’s
language, broaden the scope to take in the statutory setting, and apply some
common sense about how Congress normally delegates.”463

In the end, although some had questioned whether the major questions
doctrine would remain in full force or even exist post-Loper Bright,** Learning

458. Id. at 660 (Gorsuch, J., concurring).

459. Id. at 672 (Barrett, J., concurring) (quoting Biden v. Nebraska, 143 S. Ct. 2355,
2377-80 (2023) (Barrett, J., concurring)).

460. See Sarinsky, supra note 441 (concluding the opinions “strongly indicate that a ma-
jority of the Court—and potentially every member besides Justice Gorsuch—supports Justice
Barrett’s approach”).

461. Learning Res., 146 S. Ct. at 674 (Kagan, J., concurring in part and concurring in the

judgment).
462. Id. at 675 n.1 (citation omitted).
463. Id.

464. See Richard J. Pierce, Jr., Two Neglected Effects of Loper Bright, REGUL. REV. (July 1,
2024),  https://www.theregreview.org/2024/07/01/pierce-two-neglected-effects-of-loper-
bright/ [https://perma.cc/VK9S-4DVQ)]; Jamie Conrad, Looks like We Don’t Need the “Major
Questions” Doctrine Any More, YALE J. ON REGUL.: NOTICE & COMMENT BLOG (July 3, 2023),
https://www.yalejreg.com/nc/looks-like-we-dont-need-the-major-questions-doctrine-any-
more-by-jamie-conrad/ [https://perma.cc/668A-RXTY].
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Resources confirms the doctrine, Barrett-style, indeed survived. Kristin Hick-
man and I have gone further than just its survival: We contend Loper Bright
provides the doctrine with a home, 1.e., a specific place for it to do its work.*6>

Viewing the major questions doctrine as an interpretive tool that specifi-
cally applies when courts analyze delegations, we contend it should apply
only when a court is tasked with interpreting such a delegation.*66 Loper Bright
instructs courts to engage in that kind of interpretation when determining
whether an agency has acted within a particular “delegation|[] of discre-
tion[].”#67 As part of that analysis, the court must first determine whether
the agency has acted within the boundaries of the delegation.+8 That bound-
ary question asks, among other things, whether the agency is exercising
power beyond what Congress provided. The major questions doctrine is one
of the tools used to determine whether an agency has acted within or beyond
the boundaries of Congress’s grant of power to 1it.+69

4. What’s Next: Statutory and Regulatory Interpretation

a. Skidmore, Seminole Rock, and the major questions doctrine survive as
interpretive tools.

When understood as an effort to reset its jurisprudence to better reflect
administrative law at the time the APA was enacted, the Court’s overruling
of Chevron 1s not nearly as stunning. For those who have predicted the demise
of other deference doctrines in its wake, they are likely correct that we will
no longer know them as “deference.” The idea that a court would be re-
quired to follow what an agency has said the law means is fundamentally at
odds with Loper Bright’s basic holding.

But it is no sure thing that the Court plans to throw out much more. In-
stead, in line with its impulse to return to the early days of the APA, it seems
more likely that instead of overruling them, the Court will embrace Skidmore
and Seminole Rock as something short of deference, perhaps best framed as
tools of interpretation.*’ Arguably it has already signaled a full embrace of
Skidmore in this reimagined role, and there seems to be good reason to do the
same with Seminole Rock.*7!

465.  See Hickman & Wildermuth, supra note 371, at 1980.

466. Id. at 1982-83.

467. Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2263 (2024).
468. Id.

469. See Hickman & Wildermuth, supra note 371, at 1978.

470. Id. at 1973-74.

471.  See Hickman, supra note 363, at 113; Pojanowski, supra note 408, at 96.
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On the other side of the equation, most believe the major questions doc-
trine, at least in its current form, emerged no earlier than the 1980s.472 This
suggests that a Court focused on returning to the time of the APA would need
to find that the doctrine was acknowledged and applied during that period
in order to retain it. Unlike Skidmore and Seminole Rock, there is no case from
the 1940s that can supply this missing link.

In Learning Resources, the Court seems to be moving away from Justice Gor-
such’s clear statement rule grounded in separation of powers,*’3 or, as John
Manning has posited, an application of the constitutional avoidance canon
to a nondelegation doctrine problem.4’¢ If the Court had adopted that ap-
proach, it would place it in the constitutional line of cases in the first part of
this paper and would fit the formalist and separation of powers impulses de-
scribed there.

But even then, one might also rightly note that the major questions doc-
trine—Tlike Loper Bright—does not add to, but rather takes away power from
the Executive, which feels inconsistent with the Court’s push to embrace a
robust version of the unitary executive theory. Indeed, Justice Scalia argued
in favor of Chevron precisely because it allowed a president to more flexibly
change rules.*”> To be sure, some have pointed out what they see as the
inconsistency in advocating for a strong unitary executive while peeling back
on the powers granted to the Executive.4’6 That said, it is possible to see the

472.  (f. Louis J. Capozzi Ill, The Past and Future of the Major Questions Doctrine, 834 OHIO
STATEL,J. 191, 203 (2023) (contending the major questions doctrine has earlier roots, such as
in the 1897 case of ICC v. Cincinnaty, New Orleans & Texas Pacific Railway Co. (The Queen and
Crescent Case), 167 U.S. 479 (1897)).

473. West Virginia v. EPA, 142 S. Ct. 2587, 261617 (2022) (Gorsuch, J., concurring)
(“The major questions doctrine works in much the same way [as other clear-statement rules]
to protect the Constitution’s separation of powers.”).

474. Manning, supra note 320, at 22324 (“The nondelegation doctrine, in other words,
now operates exclusively through the interpretive canon requiring avoidance of serious con-
stitutional questions.”).

475. Antonin Scalia, Judicial Deference to Administrative Interpretations of Law, 1989 DUKE L,J.
511,517-18.

476. Jodi L. Short & Jed H. Shugerman, Maor Questions About Presidentialism: Untangling the
“Chain of Dependence” Across Administrative Law, 65 B.C. L. REV. 511, 521 (2024) (explaining the arti-
cle’s project as, among other things, exploring “the particularly jarring contradiction between the
MQD and the theory of presidentialism underlying the Roberts Court’s appointment and removal
jurisprudence”); Blake Emerson, The Binary Executive, 132 YALE L,J.F. 756, 758 (2022) (“Under the
Court’s unitary executive theory, the President may control how executive officers exercise their
duties. Under the Court’s approach to judicial review, administrative expertise appears to count
for little, at least on politically salient matters. The result is that agencies face pressure both from
above, in the executive hierarchy, and laterally, from judicial review.”).
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doctrine as solely about advancing separation of powers by defining the line
between what is legislative and executive power,*”7 which means that the
doctrine does not directly implicate the unitary executive theory.

The more likely justification, now that Justice Barrett’s version of the doctrine
has found traction, is one that Justice Barrett offered in Biden v. Nebraska: The
doctrine is an application of a longstanding linguistic interpretive tool that takes
context into account to delegations.*’8 If that is so, it would allow the doctrine
to remain because it is not something new; it is instead an old tool applied in a
new context.*’9 It is therefore consistent with the enactment of the APA.

The Court’s embrace of the major questions doctrine in Learning Resources,
despite the differences in its application, suggests it has a long life ahead of
1t.480  Its application, though, should be more cabined after Loper Bright.*8!
With its primary focus on the nature of the delegation under which the
agency has acted, the doctrine should play its role only when determining
whether an agency has acted within the boundary of its delegated authority.

b.  In the end, Loper Bright likely did not change much in terms of many agency
actions. But the new frontier in the interpretation battles will be the boundary of
a delegation.

With all the fuss about overturning Chevron, it was easy to miss the critical
two paragraphs of Loper Bright that robustly preserved most agency policy-
making.#2 In most rulemakings, Congress explicitly tasks agencies to fill in
the specific details of a regulatory regime by setting only general parameters
for the choices they might make. While we might once have called these
“ambiguous” under Chevron, we might better frame them, as Justice Kagan
has, as where the law runs out and policy is left to fill in.##3 In those cases,
instead of asking whether the agency’s choice was “reasonable,” we will now ask
whether it was arbitrary or capricious. The difference between those two stand-
ards, as many academics have suggested for years, is likely nothing at all.484

477.  See Loving v. United States, 517 U.S. 748, 776-77 (1996) (Scalia, J., concurring in part
and concurring in the judgment) (explaining that Ciongress cannot delegate legislative power).

478. Biden v. Nebraska, 143 S. Ct. 2355, 2378 (2023) (Barrett, J., concurring).

479.  See Wurman, supra note 432, at 971.

480. See FCC v. Consumers’ Rsch., 145 S. Ct. 2482, 2515 (2025) (Kavanaugh, J., con-
curring) (describing the major questions doctrine as a full-fledged canon of statutory interpretation
that mitigates constitutional concern posed by expansive delegations of legislative authority).

481. See Hickman & Wildermuth, supra note 371, at 1980.

482. Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2267-68 (2024).

483. Kisor v. Wilkie, 139 S. Cit. 2400, 2415 (2019) (“[S]ometimes the law runs out, and
policy-laden choice is what is left over.”).

484. See, e.g., Ronald M. Levin, The Anatomy of Chevron: Step Two Reconsidered, 72 CHI.-
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But this does not mean everything stayed the same. Those same two par-
agraphs shifted the focus of statutory interpretation cases away from the spe-
cific substantive term or phrase at issue toward identifying the authority for
the agency’s action and the scope of that delegation. While the Court will
turn to the major questions doctrine when the economic and policy conse-
quences are significant, most of these boundary interpretations will simply be
interpretations of the delegation of authority. And after all the fuss over non-
delegation doctrine, it appears that Justice Kagan’s approach to that kind of
interpretation, as found in Gundy and Consumers’ Research and reiterated in
Learning Resources, will control: “I consider a delegation provision’s language,
broaden the scope to take in the statutory setting, and apply some common
sense about how Congress normally delegates.”485

In a smaller but nonetheless important set of cases, there will be real de-
bate over exactly what has been delegated to the agency to do.*86 In fact,
one can imagine that the old statutory interpretation battles between textu-
alists and purposivists at Step One of Chevron will now move to a new front:
discerning the boundaries of particular delegations.

Even with some new disagreements over exactly what has been delegated,
many cases will routinely be decided by reviewing agencies’ policymaking.
And, as dictated by the APA, the evaluation of that policymaking hinges on
the Court’s review of the agency action under the arbitrary and capricious
review standard, to which we next turn.

KENT L. REV. 1253, 1254 (1997) (proposing that Chevron Step Two and arbitrary and capri-
cious review “should be deemed not just overlapping, but identical”); 2 KRISTIN E. HICKMAN
& RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE, § 11.7, at 1458 (7th ed. 2024)
(“As courts and commentators both have noted, the rhetoric used to describe Chevron step two
strongly resembles the rhetoric used to describe arbitrary and capricious review.”).

485. Learning Res., Inc. v. Trump, 146 S. Ct. 628, 675 n.1 (2026) (Kagan, J., concurring
in part and concurring in the judgment).

486. Loper Bright itself involves just such a debate about what authority was delegated to
the agency. Is the delegation that supports requiring fishers to pay for observers found in 16
U.S.C. § 1853(b)(8), which provides that “one or more observers be carried on board a vessel
of the United States engaged in fishing for species that are subject to the plan” subject to an
exception for those vessels on which it would be unsafe to carry an observer? 16 U.S.C. § 1853(b)(8).
Or is it permissible because subsection (14) permits the Council to “prescribe such other measures,
requirements, or conditions and restrictions as are determined to be necessary and appropriate for
the conservation and management of the fishery”? § 1853(b)(14). Ifit is the latter, the natural
question is what the limit of that broad delegation might be.
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B.  Arbitrary and Capricious Review

Arbitrary and capricious review, which is generally deferential to agencies,
has always seemed to fluctuate between a more searching review and a less
demanding standard. The Court’s two big arbitrary and capricious cases in
the past two terms have continued this pattern.

1. Arbitrary and Capricious Background

The pre-APA history of judicial review of agency actions was one of great
deference. For example, in 1935, a manufacturer challenged the standards
for fruit and vegetable containers set by the Oregon Division of Plant Indus-
try, which was acting under authority granted to it by the U.S. Department
of Agriculture.#’ In reviewing the question of whether the regulations at
issue were a legitimate exercise of the police power, which required a show-
ing that the action was not arbitrary,*® the Supreme Court held that so long
as “the regulation is within the scope of authority legally delegated,” it will
be upheld.#89 This was true, the Court held, even if the agency had not pro-
vided specific reasons or particular factual findings to support the regulations:

[{]f any state of facts reasonably can be conceived that would sustain it, there is a

presumption of the existence of that state of facts, and one who assails the classification must

carry the burden of showing by a resort to common knowledge or other matters which may

be judicially noticed, or to other legitimate proof, that the action is arbitrary.+90
Because there was a showing that there was a “theoretically plausible justifi-
cation”#! for the container standards—the Court offered several such possi-
bilities, including more readily allowing buyers to assess the condition of ber-
ries and better preserving “tender” berries*2—the regulations were
permissible. This version of “arbitrary” was much like the requirements for
generally upholding legislative action,*3 which could survive review “with-
out any findings of fact, statement of reasons, or record support.”494

487. See Pac. States Box & Basket Co. v. White, 296 U.S. 176, 178-79 (1935).

488. Id. at 185.

489. Id. at 186.

490. Id. at 185.

491. HICKMAN ET AL., supra note 172, at 677.

492.  See Pac. States Box, 296 U.S. at 181-82.

493. Kathryn A. Watts, Proposing a Place for Politics in Arbitrary and Capricious Review, 119
YALE. L J. 2, 15 (2009).

494. KENNETH CULP DAVIS & RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE
§ 7.1, at 289 (3d ed. 1994); see also Am. Tel. & Tel. Co. v. United States, 299 U.S. 232, 236-37
(1936) (“[]t is not enough that the prescribed system of accounts shall appear to be unwise or bur-
densome or inferior to another. Error or unwisdom is not equivalent to abuse. What has been
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After the APA was enacted, the Supreme Court continued to avoid sub-
stituting its judgment for that of agencies in many circumstances. For exam-
ple, in SEC v. Central-Illinois Securities Corp. 495 the Court stated that “[a]dmin-
istrative determinations of policy, often based upon undisputed basic facts,
in an area in which Congress has given the agency authority to develop rules
based upon its expert knowledge and experience,” reflect “an allowable judg-
ment which we cannot disturb.”496

Beginning in the 1960s, as the use of notice-and-comment rulemaking ex-
panded*7 and courts’ views of agencies began to change as “serious concerns
emerged that agencies were being ‘captured’ by the private interests that they
regulated,”#98 courts began to demand more from agencies. Although some
courts did so based on the requirements of § 553(b) and (c),*9" judges on the
influential D.C. Circuit developed what they called “hard look” review when
reviewing agency actions under the arbitrary and capricious standard.>00
This “more stringent level of review” was still deferential but insisted that
agencies provide much more in their statements of basis and purpose for their
final rules, including a detailed explanation of the agency’s factual support,
reasoning, and policy preferences.>0!

When the Supreme Court had the chance to reject the “hard look™ ap-
proach in 1983—and many thought it would,’%2 much like some APA

ordered must appear to be ‘so entirely at odds with fundamental principles of correct accounting.”).

495. 338 U.S. 96 (1949).

496. Id. at 127.

497. HICKMANET AL, supranote 172, at 574 (citing Reuel E. Schiller, Rulemaking’s Promuse:
Admnistrative Law and Legal Culture in the 1960s and 1970s, 53 ADMIN. L. REV. 1139 (2001) and
Thomas W. Merrill & Kathryn Tongue Watts, Agency Rules with the Force of Law: The Original
Convention, 116 HARV. L. REV. 467, 470 (2002)).

498. Watts, supra note 493, at 15.

499.  See, e.g., United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240, 252 (2d Cir.
1977) (finding the statement of basis and purpose inadequate because the agency failed to
answer questions raised in the comments); HICKMAN ET AL., supra note 172, at 678.

500. Nat’l Ass’n of Food Chains v. ICC, 535 F.2d 1308, 1314 (D.C. Cir. 1976); Indus.
Union Dep’t v. Hodgson, 499 F.2d 467, 475 (D.C. Cir. 1974); Greater Bos. Television Corp.
v.FCC, 444 F.2d 841, 851 (D.C. Cir. 1970); WAIT Radio v. FCC, 418 F.2d 1153, 1156 (D.C.
Cir. 1969); Pikes Peak Broad. Co. v. FCC, 422 F.2d 671, 681-82 (D.C. Cir. 1969).

501. Watts, supra note 493, at 16.

502. HICKMAN ET AL., supra note 172, at 686.
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originalists today suggest it should>93—it instead embraced it in Motor Vehicle
Manufacturers Ass’n v. State Farm Mutual Automobile Insurance Co.5%*:

[TThe agency must examine the relevant data and articulate a satisfactory explanation
for its action including a “rational connection between the facts found and the choice
made.” In reviewing that explanation, we must “consider whether the decision was
based on a consideration of the relevant factors and whether there has been a clear
error of judgment.” Normally, an agency rule would be arbitrary and capricious if the
agency has relied on factors which Congress has not intended it to consider, entirely
failed to consider an important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is so implausible that
it could not be ascribed to a difference in view or the product of agency expertise.>0
The exact nature of “hard look” review has been the subject of much de-
bate. Professors Hickman and Pierce have described it as only imposing “a
modest burden of explanation” on agencies.’6 They also point out the sub-
stantial benefits of the rule:
It is hard to see how courts could fulfill their responsibility to require agencies to act
within statutory boundaries without requiring agencies to explain the relationship
between their action, the decisional standards in their statutes, and the data on which
they base their predictions concerning the effects of their action.507
And they note the “uniquely flexible” nature of the rule: “The State Farm
standard reads like a long list of factors from which courts can pick and
choose given the unique facts presented from case to case.”508
But that flexibility has also led to claims of manipulation. As Professor
Pierce noted in 2000, “[m]any scholars have long criticized the duty to en-
gage in reasoned decisionmaking as unduly malleable, requiring judges to
perform functions beyond their capabilities, deterring agencies from acting
by rule, and enabling judges to engage in doctrinal manipulation for political
and ideological purposes.”> For support, he pointed to Richard Revesz’s
1997 article in which the results of a study of 250 D.C. Circuit decisions
“raise[d] serious questions about whether the duty to engage in reasoned

503. Eskridge Jr. & Ferejohn, supra note 328, at 1934 (“While John Duffy and Evan Ber-
nick, two leading APA originalists, believe that hard-look review is ‘statutorily-authorized
common law,” Kathryn Kovacs finds it inconsistent with the APA’s shallow compromise.”);
see also Beermann & Lawson, supra note 330, at 882 (“Hard-look review may or may not be a
correct or even plausible interpretation of § 706(2)(A).”).

504. 463 U.S. 29 (1983).

505. 1d. at 43 (citations omitted).

506. 2 HICKMAN & PIERCE, supra note 484, § 11.1, at 1370.

507. Id.

508. Id. at 1372.

509. RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE § 7.4, at 260 (3d ed.
Supp. 2000).



374 ADMINISTRATIVE LAW REVIEW [78:2

decisionmaking has any potential to further the purposes that induced the
Court to create the duty.”510

Louis Virelli, on the other hand, has urged a reconsideration of the test so
that, instead of seeing it as one-dimensional, “arbitrary and capricious review
can and should be broken into its component parts” such that it separates
and evaluates arbitrariness of “different modes of reviewable agency conduct
in order to better reflect the multifaceted nature of policymaking.”>!! Be-
cause the arbitrary and capricious test can be characterized as both a “mod-
est burden”>12 and “exacting review,”513 assessing its application in any par-
ticular case is not always straightforward.

2. The New Era of Arbitrary and Capricious Review

After these critiques, the Court took few arbitrary and capricious cases in
the 2000s and even early 2010s,51¢ which means any trend we might see in
that period could reflect that small sample size. Nevertheless, several cases
seemed to suggest that the Court had settled on a version of arbitrary and
capricious review that was less demanding.515

For example, in National Ass’n of Homebuilders v. Defenders of Wildlife,516 the
Court upheld the EPA’s decision to transfer the authorization to run the state
permitting program under the Clean Water Act to Arizona, emphasizing
that “[r]eview under the arbitrary and capricious standard 1s deferential’5!7
and citing to State Farm for the proposition that a decision would be upheld

510. Id.

511. Louis J. Virelli III, Deconstructing Arbitrary and Capricious Review, 92 N.C. L. REV. 721,
785 (2014).

512. 2 HICKMAN & PIERCE, supra note 484, § 11.1, at 1370.

513. Id.§11.9, at 1469.

514. Among the more notable cases of this era are Massachusetts v. EPA, 549 U.S. 497 (2007);
Judulang v. Holder, 565 U.S. 42 (2011); Muchigan v. EPA, 576 U.S. 743 (2015); Encino Motorcars LLC
v. Navarro, 579 U.S. 211 (2016). Judulang, Encino Motorcars, and Michigan v. EPA all combined
Chevron Step Two and State Farm to some extent, foreshadowing in some ways what Loper Bright
would eventually sort out. 2 HICKMAN & PIERCE, supra note 484, § 11.7, at 1460-61.

515. As further evidence of how far the pendulum might swing, in this same period, the
Court decided Biestek v. Berryhall, 139 S. Ct. 1148 (2019), a case involving the different but very
similar judicial review standard substantial evidence, that many criticized as demanding not
enough from the agency. See Richard J. Pierce, Jr., Has the Supreme Court Endorsed the Use of Junk
Science in the Administrative State?, REGUL. REV. (Apr. 29, 2019), https://www.theregre
view.org/2019/04/29/pierce-has-supreme-court-endorsed-junk-science-administrative-
state/ [https://perma.cc/9LP5-XT47].

516. 551 U.S. 644 (2007).

517. Id. at658.
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under the standard even if it is “of less than ideal clarity.”5!8 Justice Scalia’s
2009 opinion for the Court in FCC v. Fox Television Stations, Inc.,5'9 which up-
held the FCC’s change in policy regarding fleeting expletives, relied less on
“hard look” language and emphasized instead both that there was no basis
for a “heightened standard” when an agency changed its policy, and that the
Court’s review remained “narrow,”%20 requiring only “that an agency pro-
vide a reasoned explanation for its action.”52! Even in cases where the agency
lost, like Fudulang v. Holder,>22 the Court has nevertheless emphasized that the
test for arbitrary and capricious “is not a high bar.”323

Beginning in 2019, however, the Court’s arbitrary and capricious cases
seem to swing to a more demanding version of the test. In Department of Com-
merce v. New York,52* for example, the Court held that the agency’s explanation
for adding a citizenship question “reveal[ed] a significant mismatch between
the decision the Secretary made and the rationale he provided.”®2> What
makes this case stand out was not only the lengthy materials that were re-
viewed, which the dissent complained were impermissible because they went
beyond the record,?26 but also the searching nature of the Court’s review.
Although it acknowledged “[o]ur review is deferential,” it was not satisfied
with what it agreed could have been a substantively valid result and expla-
nation,?’ and instead proceeded to provide a blow-by-blow recounting of
the Secretary’s attempts to contact other officials to find a basis for including
the citizenship question.’28 As the dissent suggested, one senses that the ma-
jority thought there was funny business afoot,29 a point it drove home in in-
sisting that agencies provide “genuine justifications for important decisions”
rather than “contrived” ones that “defeat the purpose of the enterprise.”330

518. Id

519. 556 U.S. 502 (2009).

520. Id. at513-14.

521. Id. at 515.

522. 565 U.S. 42 (2011).

523. Id. at 45.

524. 139 S. Ct. 2551 (2019).

525. Id at 2575.

526. Id. at 2580 (Thomas, J., dissenting in part and concurring in part).

527. Seeid. at 257576 (majority opinion).

528. Id. at 2574-75.

529. Seeid. at 2578 (Thomas, J., dissenting in part and concurring in part).

530. [Id. at 2575-76 (majority opinion); see also FCC v. Prometheus Radio Project, 141 S.
Ct. 1150, 1158-61 (2021) (reciting the standard was not demanding but nevertheless devoting
several pages of the opinion carefully described the data that was and was not available to the
agency and the agency’s explanation of it before concluding that it had acted reasonably);
DHS v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1910-13 (2020) (finding the agency
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Likewise, in the blockbuster October 2023 Term, the Court decided Ohio
v. EPA 531 which was widely criticized for taking too much of a hard look.532
But it might be better explained, like Department of Commerce, by a feeling that
something “just ‘seem[ed]” wrong.””333

Ohio v. EPA is an odd case for several reasons.”3* First, it arose on the
Court’s emergency docket after the D.C. Circuit denied a request to enjoin
the EPA’s rule, yet it took eight months to decide.535 Second, the case ulti-
mately seemed to trouble the Court because the EPA was trying to move too
quickly to meet certain deadlines that seemingly had fallen through the
cracks.?36

While the Court held that EPA’s rule would be stayed because it thought
EPA’s actions were likely to be found arbitrary and capricious,’?’” many crit-
icized the overly exacting standard the Court had imposed. In dissent, Jus-
tice Barrett explained at length that the agency “may well have done

action arbitrary and capricious after a more demanding review).

531. 144 S. Ct. 2040 (2024).

532. Bob Needham, 5Qs: Bagley on Ohio v. EPA, SCOTUS Citation, and the Future of the Adminis-
trative State, MICH. L. (July 9, 2024), https:/ /michigan law.umich.edu/news/5qs-bagley-ohio-v-epa-
scotus-citation-and-future-administrative-state [https://perma.cc/S864-RCES].

533. Dep’t of Com. v. New York, 139 S. Ct. at 2578 (Thomas, J., dissenting in part and
concurring in part).

534. There is another explanation for this case: It could reflect a broader concern about
how much industry must spend complying with an EPA rule that the Court might ultimately
find problematic. This possibility has been more acute since Michigan v. EPA, 576 U.S 743
(2015), a case in which industry had “already invested heavily” to comply with a regulation
that was ultimately found to be arbitrary and capricious. See Adam Liptak & Coral Davenport,
Supreme Court Blocks Obama’s Limats on Power Plants, N.Y. TIMES (June 29, 2015), https://www.
nytimes.com/2015/06/30/us/supreme-court-blocks-obamas-limits-on-power-plants.html
[https://perma.cc/7S79-EQ7W].

535.  See Docket at Supreme Court of the United States for Ohio v. Environmental Protection
Agency, No. 234349, Sup. CT. OF THE U.S., https://www.supremecourt.gov/search.aspx?file
name=/docket/docketfiles/html/public/23a349.html [https://perma.cc/ U4RL-AJA8] (last
visited Feb. 21, 2026); see also Stephen Vladeck, 92. How Ohio v. EPA Reshapes Equitable Relief,
ONE FIRST (July 29, 2024), https://www.stevevladeck.com/p/92-how-ohio-v-epa-reshapes-
equitable?utm_source=publication-search [https://perma.cc/A9LY-BS7V] (“Rather than
resolve the emergency applications with any dispatch, the justices fought over them internally
for three months; eventually agreed to hold a not-very-expedited oral argument (without, it
should be noted, another round of briefing); and then sat on them for another four months
before resolving them in a signed opinion by Justice Gorsuch for a 5—4 majority.”).

536. Federal Implementation Plan Addressing Regional Ozone Transport for the 2015
Ozone National Ambient Air Quality Standard, 87 Fed. Reg. 20,036, 20,039 (Apr. 6, 2024);
Ohw v. EPA, 144 S. Ct. at 2058-59 (Barrett, J., dissenting).

537. Ohiov. EPA, 144 S. Ct. 2040, 2057-58 (2024).
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enough”¥8 and emphasized the low bar of the arbitrary and capricious
standard: “[W]e will uphold a decision of less than ideal clarity if the agency’s
path may reasonably be discerned.”339

Given the majority’s embrace of searching review,>40 Ohio v. EPA seemed
to confirm a trend of the Court embracing a more demanding arbitrary and
capricious review. But this past Term’s decision in FDA v. Wages & Whate
Lion Investment, LLC appears to run in the other direction.

In a unanimous opinion largely upholding the FDA’s denial of certain ap-
plications seeking to sell flavored e-cigarette products,5*! Justice Alito con-
cluded that the FDA had not acted arbitrarily or capriciously, emphasizing
that the test is a relaxed one: “The scope of this review . . . ‘is narrow,” and
reviewing courts must exercise appropriate deference to agency deci-
sionmaking and “not substitute their own judgment for that of the agency.”342
Perhaps most telling of all was in the application of the Court’s newly an-
nounced “change-in-position doctrine,”>*3 which requires that agencies, to
survive arbitrary and capricious review, (1) acknowledge that they are chang-
ing position, (2) provide a reasoned explanation for the change, and (3) con-
sider serious reliance interests.>¥* But the Court spent most of its analysis
endeavoring to show that the agency did not, in fact, change its position,>45
which meant it did not need to consider the explanation for any change.>46

538. Id. at 2064 (Barrett, J., dissenting).

539. [d. (internal quotations omitted).

540. Needham, supra note 532 (quoting Professor Nick Bagley that “courts shouldn’t be
in the business of fly-specking lengthy notice-and-comment records”).

541. FDA v. Wages & White Lion Inv., LLC, 145 S. Ct. 898, 919 (2025). The govern-
ment conceded that it had changed its view on one part of the application denials: the im-
portance of marketing plans to its decisions. The Court returned the case to the Fifth Circuit
to determine whether it was harmless. /d. at 928-31.

542. Id. at 917 (quoting Motor Vehicle Mfrs. Ass'n v. State Farm Auto. Ins. Co., 463
U.S. 29, 43 (1983)).

543. Id. at 916.

544. Id. at917.

545. Id. at 923 (no change on scientific evidence); id. at 924 (no change on comparative
effects of differently flavored products); id. at 92527 (no change on device type).

546. There is one more aspect of the case that makes it odd: The changes being made by
FDA were largely found in what the Court describes as guidance documents and internal
memos, not a notice—and-commented force-of-law rule. Seeid. at 910. Itis a trickier question
to determine what is arbitrary and capricious in this circumstance when guidance, by defini-
tion, must not set a binding norm but rather allow an agency to exercise its discretion. See
Pac. Gas & Elec. Co. v. Fed. Power Comm’n, 506 F.2d 33, 38 (D.C. Cir. 1974) (“A general
statement of policy, on the other hand, does not establish a ‘binding norm.” It is not finally
determinative of the issues or rights to which it is addressed. . . . A policy statement announces
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3. What’s Next: Arbitrary and Capricious Review

With Loper Bright explicitly directing courts to State Farm review where a
statute provides an agency with policymaking discretion, one imagines that
many of what were once Chevron cases will now be arbitrary and capricious
cases. But nothing in the Coourt’s recent cases gives us a clear signal for how
it will view that standard in the future. And APA originalism does not seem
to yield a tidy, consensus answer on this issue. With some arguing that hard
look doctrine is inconsistent with the APA 547 and others arguing it is con-
sistent as “an example of statutorily-authorized common law—a rule based
on an interpretation of a broad, vaguely worded statute,”>*8 the version of
APA originalism one embraces makes a difference. Or it could be, as Chris
Walker suggests, “the Supreme Court’s conflicting approaches to arbitrary-
and-capricious review may not be apt examples of judicial rewriting of the
APA’s text. Instead, these conflicting approaches reveal the Court struggling
to give meaning to the terms ‘arbitrary and capricious.’”349

If we are looking for a throughline in what the Court is doing, we can
observe that the more notable recent cases in which the Court deployed a
more searching review, Department of Commerce and Ohio v. EPA, might be ex-
plained by the agencies’ actions striking the Court as not quite right, with the
contrived explanation in the former and the timeline-forced nature in the
latter. Or it might be that Wages & White Lion is an outlier, and the Court’s
overall tone in arbitrary and capricious review cases, including those in which
the agency action is upheld, aligns with the Court’s increasingly anti-agency
sentiment.530

C. A Grab Bag of APA Provisions Cases

Our final category of cases involves a smattering of APA provisions that
the Court has been called upon to interpret in the recent era. Although these
cases have not explicitly embraced APA originalism, they serve as a guide to

the agency’s tentative intentions for the future.”).

547. Kathryn E. Kovacs, Superstatute Theory and Administrative Common Law, 90 IND. L.J.
1207, 1208-09 (2015).

548. Dulfly, supra note 331, at 118.

549. Christopher J. Walker, The Lost World of the Administrative Procedure Act: A Literature
Review, 28 GEO. MASON L. REV. 733, 756 (2021); see also Hickman & Thomson, supra note
331, at 2109 (“Many of the[] objections concern hard look review in practice, rather than as
a matter of APA interpretation.”).

550. See Needham, supra note 532 (“It’s a broader shift over the past couple of decades at
the US Supreme Clourt, where a conservative majority has changed doctrine to reflect its
skepticism about the administrative state and its concerns that the administrative state is too
unaccountable and regulating too stringently without adequate safeguards.”).
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how the Court might approach the APA’s language in the future. They are
also tied in part to a broader argument about how the administrative state
works or does not work, and its relevance to regulatory reform movements,
one that has been increasingly made by liberals rather than conservatives.

Nicholas Bagley, one of the predominant voices in this debate, has argued
forcefully that there is too much counterproductive process in today’s regu-
latory schemes: “Proceduralism has a role to play in preserving legitimacy
and discouraging capture, but it advances those goals more obliquely than is
commonly assumed and may exacerbate the very problems it aims to ad-
dress.”55! In his list of what is wrong, he includes what he views as “judicially
imposed” additions to the APA requirements.>32

He is not alone. Kathryn Kovacs, for example, has advocated for a progres-
sive textualist approach to interpreting the APA, which will “lighten the proce-
dural load on federal agencies . . . freeing agencies to pursue the progressive ends
for which they were established.”53 And all this ties into a broader progressive
movement that claims regulatory processes are stymying progress.>*

What the Court decides in these cases, then, will be critical to later inter-
pretations of the APA’s procedural requirements, which could make it either
more difficult or much easier for agencies to act. If the APA is read in ways
that reduce burdens on agencies, the argument goes, at least some regulatory
reform would be achieved. To see where the Court is headed, we will look
at two types of cases, one set that involves finality and two others that involve
rulemaking requirements.

1. Finality

One important set of cases decided by the Court in the past fifteen years
involves clarifying what is final agency action entitled to judicial review under
5 U.S.C. § 704. In Sackett v. EPA,%55 and then further elaborated on in United
States Army Corps of Engineers v. Hawkes Co. 5% the Court declined to adopt a
finality test akin to the final judgment rule that required everything to have
been completed by the agency before judicial review was appropriate.557

551. Nicholas Bagley, The Procedure Fetish, 118 MicH. L. REv. 345, 349 (2019).

552. Id. at 348-49.

553. Kathryn E. Kovacs, Progressive Textualism in Administrative Law, 118 MICH. L. REV.
ONLINE 134, 14849 (2019).

554. See, e.g., EZRA KLEIN & DEREK THOMPSON, ABUNDANCE (2025).

555. 566 U.S. 120 (2012).

556. 578 U.S. 590 (2016).

557. 15A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER, FED.
PRACTICE AND PROCEDURE § 3909 (3d ed. 1998) (“[F]inal judgment could be defined to in-
clude only a judgment that finally determines all issues as to all parties involved in a case,
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Instead, the Court reiterated the test from Bennett v. Spear®38: “First, the action
must mark the consummation of the agency’s decisionmaking process—it
must not be of a merely tentative or interlocutory nature. And second, the
action must be one by which rights or obligations have been determined, or
from which legal consequences will flow.”5% This meant, the Court made
clear, that “final” did not mean that the agency had completed everything,
which, in Hawkes, would have been, for example, issuing a permit.560 Instead,
the Court concluded that it was the intermediate, albeit binding, decision
that the agency had determined the property had waters for which a permit
may be required.56!

What this case did not resolve, however, is whether there is still a role for
“ripeness” as articulated in Abbott Laboratories v. Gardner’s? in analyzing whether
an agency action can be reviewed by a court. In that case, the Court adopted a
slightly different two-prong test for determining whether an agency action was
“ripe’ for judicial resolution.”?63 It held that courts must “evaluate both the
fitness of the issues for judicial decision and the hardship to the parties of with-
holding court consideration.”6¢ In Hawkes, after articulating the test for finality
from Bennett, 1t also cited Abbott Labs to bolster what it had done: “This conclusion
tracks the ‘pragmatic’ approach we have long taken to finality.”56> In other
words, rather than adopting only the Bennett test, the Court also seemed to nod
to Abbott Labs, suggesting that its test also remained in play.

On the heels of Hawkes, William Funk examined the concurrences of Jus-
tices Ginsburg and Kagan, who split on what to make of the Court’s refer-
ence to both the Bennett and Abbott Labs tests.566 Justice Ginsburg contended
that finality only required satisfaction of the Abbott test and that the second
prong of Hawkes, requiring legal consequences, was not needed.’67 Justice
Kagan, on the other hand, concluded that legal consequences were required

leaving nothing to do but execute the judgment.”); see also Catlin v. United States, 324 U.S.
229, 233 (1945) (describing a final judgment as “one which ends the litigation on the merits
and leaves nothing for a court to do but execute the judgment”).

558. 520 U.S. 154, 161 (1997).

559. Hawkes, 578 U.S. at 597.

560. Bennett, 520 U.S. at 161, 177.

561. Hawkes, 578 U.S. at 597-99.

562. 387 U.S. 136, 148 (1967).

563. Id

564. Id. at 149.

565. Hawkes, 578 U.S. at 599.

566. William Funk, Final Agency Action Afier Hawkes, 11 N.Y.U. J. OF L. & LIBERTY 285,
293-303 (2017).

567. Hawkes, 578 U.S. at 604 (Ginsburg, J., concurring in part and concurring in the judg-
ment).
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but did not explicitly address whether it meant that the 4bbott Labs test must
also be satisfied.>68

In examining the two concurrences, Funk argues that the Abbott Labs test
has deeper roots in the APA-era than the more text-focused approach of the
Bennett test.569 But as John Dufly explained many years ago, this test seems
at odds with the requirements for only “finality” as found in the APA:

If judicial review could be withheld even where the APA’s prerequisites are satisfied,

then the Act has no more force than a restatement, and the courts can both expand

and contract judicial review using their pre-existing power to fashion law in equity.

The Abbott Court’s premise cannot, however, be reconciled with the APA.570

Why does this seemingly obscure debate matter? It matters because there
1s at least one important category of agency action that is potentially review-
able under an Abbott Labs only test, but not where there must be legal conse-
quences: interpretive rules and policy statements.5’! While there is an obvi-
ous concern that courts should not open the door to every “soft”
pronouncement of an agency, there are genuinely times when these state-
ments and rules have had “substantial coercive effects.”>72 The Court has
yet to tell us what to do in those cases.

2. Rulemaking Requirements

One of the Court’s most significant recent APA interpretive cases is Perez
v. Mortgage Bankers Association5” decided in 2015. There, the Court concluded
that the plain language of the APA permitted an agency to change an inter-
pretive rule, which did not have the force of law, without notice-and-com-
ment.5’* This was a straightforward interpretation of the language of the
APA: “the Act’s notice-and-comment requirement ‘does not apply . . . to in-
terpretative rules.’”575

Although that reading of the APA aligns with a more textually-based,
originalist one, as Ron Levin noted, there is another part of Perez where the
Court included in its description of the notice-and-comment rulemaking pro-
cess a requirement not found in the text of the statute: “An agency must

568. Id. at 603-04 (Kagan, J., concurring).

569. Funk, supra note 566, at 294-96.

570. Dulfly, supra note 331, at 165.

571. Funk, supra note 566, at 303.

572. Id. at 304; see also Richard Murphy, Reviving and Refining a Pragmatic Approach to Finality,
JOTWELL (Apr. 17, 2017), https://adlaw.jotwell.com/reviving-and-refining-a-pragmatic-
approach-to-finality/ [https://perma.cc/2YKL-GBIN] (reviewing Funk, supra note 566).

573. 575 U.S. 92 (2015).

574. Id. at 99-100.

575. Id. at 100 (quoting 5 U.S.C. § 553(b)(A)).
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consider and respond to significant comments received during the period for
public comment.”>76  As Levin concedes, this requirement is hard to square
with the APA’s text, which requires the agency to “consider” what it receives,
not provide a response.5’7

Perez thus sends mixed signals. It adheres to a straightforward interpreta-
tion of the text of the APA. But its recitation of a requirement to respond to
comments is less so. This makes the Court’s decision in Luttle Sisters of the Poor
Saints Peter & Paul Home v. Pennsylvania five years after Perez an important point
of comparison.

In Little Susters of the Poor, the Court upheld regulations that were promul-
gated as “[i]nterim [f]inal [r]ules.”578 These are rules that are immediately
effective under a “good cause” exception to the notice-and-comment rule-
making requirements but nevertheless go through the notice-and-comment
process.5’® At the conclusion of the notice-and-comment period, the agency
adopts, as it would in more typical rulemakings, the final rules accompanied
by a statement of their basis and purpose.’80

The plaintiffs complained in Little Sisters of the Poor that the agency lacked
“good cause” to promulgate the rules and therefore the rules could not stand,
even if they were eventually finalized after notice-and-comment.58! The
Court rejected this argument, instead concluding, in an all’s-well-that-ends-
well fashion, that the agency had complied with the APA’s textual require-
ments for notice-and-comment rulemaking, and nothing more could be re-
quired.582

After the decision in Little Sisters of the Poor, Kristin Hickman and Mark Thom-
son criticized the “strict-and-narrow approach” of the decision, suggesting that
it failed to appreciate the fullness of the APA notice-and-comment provisions.’8?
In particular, they faulted the Court for its suggestion that “the primary function
of the APA’s rulemaking procedures is facilitating communication from the
agency f the public regarding what the agency is thinking, with only minimal
regard for the importance of communication in the other direction.”>8*

576. Id. at 96; see Ronald M. Levin, The Duty to Respond to Rulemaking Comments, 134 YALE
LJ.F. 821,822 (2025).

577. See Levin, supra note 576, at 824.

578. Little Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, 140 S. Cit. 2367,
2384 (2020).

579. Michael Asimow, Interim-Final Rules: Making Haste Slowly, 51 ADMIN. L. REV. 703,
720-21 (1999).

580. Id. at 704.

581.  Little Sisters of the Poor, 140 S. Ct. at 2378.

582. Id. at 2384-86.

583. Hickman & Thomson, supra note 331, at 2101.

584. Id
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3. What’s Next: Interpreting APA Provisions Generally

While the debates will continue about exactly what should be done with
interim final rules,385 Little Sisters of the Poor as well as Hawkes may ultimately
be more important, for their more text-focused approach to the APA in line
with APA originalism. If that is what the Court intends, there are a number
of potential targets: the requirements for notice and the logical outgrowth
test, the requirement to disclose data under the Portland Cement doctrine, ex-
planatory preambles, and hard look review.586 To this list, we can add the
potential for reimagining the requirements of the exceptions to notice-and-
comment rulemaking, particularly the good cause exception, which the cur-
rent Administration has made frequent headlines for employing.587

One final observation is in order: As noted at the outset, the APA cases
are much harder to tie to a single narrative regarding the administrative state.
Some decisions appear to promote a less favorable view of the administrative
state. Hawkes, for example, permits challenges to agency actions earlier in
the agency’s decisionmaking process. Other decisions, such as Little Sisters of
the Poor, appear to make it easier for agencies to accomplish their goals faster
and with fewer demands and oversight. Some might claim that the outcomes
in these cases have more to do with the underlying substance of the cases.
But it is also possible that these cases indicate that the Court will continue to
read the APA text closely and look to the 1940s for guidance rather than
adhere to a single administrative state narrative.

CONCLUSION

With so much change, it is easy to lose track of what is happening, espe-
cially in administrative law. Worse, the cases can, at first glance, seem to
point in inconsistent directions. Framing the inquiry first as one in the con-
stitutional line or the APA line allows for a better understanding of how the
Court is likely to think about the questions that are raised and better antici-
pate its outcome. The constitutional cases tend to embrace formalism and a
robust unitary executive theory. The APA cases tend toward something
closer to APA originalism and appear to be resetting, at least to some degree,

585. See Levin, supra note 576, at 839; Mark Squillace, Best Practices_for Agency Use of the
Good Cause Exemption for Rulemaking, at 3—4 (Dec. 4, 2024) (report to ACUS).

586. Hickman & Thomson, supra note 331, at 2102—12.

587. See Eli Nachmany, “Good Cause” to Deregulate, YALE J. ON REGUL.: NOTICE &
COMMENT (Apr. 21, 2025), https://www.yalejreg.com/nc/good-cause-to-deregulate-by-eli-
nachmany/ [https://perma.cc/XU4V-KQZ5]; ¢/ ACUS Recommendation 2024-6, Public
Engagement in Agency Rulemaking Under the Good Cause Exemption, 89 Fed. Reg. 106,
406, 106,408-09 (Dec. 30, 2024).



384 ADMINISTRATIVE LAW REVIEW [78:2

both the power structures and understandings to the time the APA was en-
acted.

The result is a brave new world of administrative law that is very different
from the 1980s and even the 2000s. While it is unlikely that the administra-
tive state will disappear, the transformation taking place has upended what
has been and will continue to do so. To be sure, there are undeniably high
costs to this fundamental reimagining. There is also promise and possibility.
Understanding the Court’s project is key to those seeking to shape a better
future.



2026]

THE BRAVE NEW WORLD OF ADMINISTRATIVE LAW

385

APPENDIX

The chart below offers representative cases in the corresponding box and
subcategory to illustrate the sorting proposed by this article.

Constitutional Cases

APA Cases

Appointment and Removal

Regulatory and Statutory Interpretation

o Fyee Enterprise Fund v. Public Com-
pany Accounting Oversight Board
(2010)

e Luciav. SEC (2018)

o Sela Law LLC v. Consumer Finance
Protection Bureau (2020)

o Umnited States v. Arthrex (2021)

o Collins v. Tellen (2021)

o Rennedy v. Braidwood Management,
Inc. (2025)

o King v. Burwell (2013)

o Kisorv. Wilkie (2019)

o Alabama Ass’n of Realtors v. Depart-
ment of Health & Human Servs.
(2021)

o National Federation of Independent
Business v. Department of Labor
(2022)

o West Virgima v. EPA (2022)

o Biden v. Nebraska (2023)

o Loper Bright Enterprises v. Raimondo
(2024)

o Learning Resources, Inc. v. Trump

(2026)

Non-Article 111 Adjudication

Arbutrary and Capricious Review

o Stern v. Marshall (2011)

o Wellness International Network,
Limated v. Sharif (2015)

o Oul States Energy Services, LLC v.
Greene’s Energy Group, LLC (2018)

o SECu Jarkesy (2024)

o Department of Commerce v. New York
(2019)

o Ohiw v EPA(2024)

o FDA v. Wages & Whte Lion Invest-
ments, LLC (2025)

Nondelegation

Other APA Interpretations

o Gundy v. United States (2019)
o FCC v Consumers’ Research (2025)

o Sackett v. EPA (2012)

o Perez v. Morigage Bankers Ass’n
(2015)

o United States Army Corps of Engi-
neers v. Hawkes Co. (2016)

o Lattle Sisters of the Poor Saints Peter
& Paul Home v. Pennsylvania (2020)






